
IN THE CIRCUIT COURT OF THE SEVENTEENTH 
JUDICIAL CIRCUIT IN AND FOR BROWARD 
COUNTY, FLORIDA 

COMERICA BANK, 
a Texas banking association. 

Plaintiff, 

v. 

OCEAN 4660, LLC, a Florida limited liability 
company, OCEANSIDE LAUDERDALE, INC., 
a Florida corporation, KENNETH A FRANK, 
individually, ANGELA DIPILATO, individually, 
TOWN OF LAUDERDALE-BY-THE-SEA, a 
political subdivision of the State of Florida, WASTE 
MANAGEMENT INC. OF FLORIDA d/b/a SOUTHERN 
SANITATION SERVICE, a Florida corporation, 
AFFINITY MECHANICAL INC., a Florida corporation, 
and BROWARD COUNTY, a political subdivision of the 
State of Florida, 

Defendants. 

DEFENDANT KENNETH A. FRANK'S ANSWER WITH 
AFFIRMATIVE DEFENSES 

Defendant, KENNETH A. FRANK (hereinafter referred to as " Frank ", Pro Se, files his 

answer, affirmative defenses to the complaint filed herein by Plaintiff COMERICA BANK, and 

states as follows: 



GENERAL AND JURISDICTIONAL ALLEGATIONS 

1. Defendant admits the allegation in paragraph number 1 of the Complaint. 

2. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 2 of the Complaint. 

3. Defendant admits the allegation in paragraph number 3 of the Complaint. 

4. Defendant admits the allegation in paragraph number 4 of the Complaint. 

5. Defendant admits the allegation in paragraph number 5 of the Complaint. 

6. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 6 of the Complaint. 

7. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 7 of the Complaint. 

8. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 8 of the Complaint. 

9. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 9 of the Complaint. 

10. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 10 of the Complaint. 

11. Defendant denies the allegations of paragraph 11 of the Complaint. 

12. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 12 of the Complaint. 



COMMON BACKGROUND FACTUAL ALLEGATIONS 

13. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 13 of the Complaint. 

14. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 14 of the Complaint. 

15. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 15 of the Complaint. 

16. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 16 of the Complaint. 

17. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 17 of the Complaint. 

18. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 18 of the Complaint. 

19. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 19 of the Complaint. 

20. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 20 of the Complaint. 

21. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 21 of the Complaint. 

22. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 22 of the Complaint. 



23. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 23 of the Complaint. 

24. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 24 of the Complaint. 

25. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 25 of the Complaint. 

26. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 26 of the Complaint. 

27. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 27 of the Complaint. 

28. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 28 of the Complaint. 

29. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 29 of the Complaint. 

30. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 30 of the Complaint. 

31. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 31 of the Complaint. 

32. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 32 of the Complaint. 

33. Defendant is without sufficient information to either admit or deny, and accordingly denies 



the allegation set forth in paragraph 33 of the Complaint. The legal description is a written 

document that speaks for itself, and Defendant denies all allegations of paragraph 33 of the 

Complaint that are inconsistent with its terms. 

34. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 34 of the Complaint. 

35. Defendant admits the allegation in paragraph number 35 of the Complaint. 

36. Defendant admits the allegation in paragraph number 36 of the Complaint. 

37. Defendant admits the allegation in paragraph number 37 of the Complaint. 

38. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 38 of the Complaint. 

39. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 39 of the Complaint. 

40. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 40 of the Complaint. 

41. Defendant is without sufficient information to either admit or deny, and accordingly denies 

the allegation set forth in paragraph 41 of the Complaint. 

42. Defendant denies the allegations of paragraph 42 of the Complaint. 

COUNTI 

ACTION TO FORECLOSE MORTGAGE ON REAL PROPERTY 

SECURING NOTES 

43. Answering paragraph number 43 of the Complaint, Defendant incorporates by reference his 

answers to paragraphs 1 through 42 as if fully set forth herein. 
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44. Answering the "Wherefore" clause of Count I of the Complaint, Defendant denies that 

Plaintiff is entitled to any of the relief requested therein, and that Plaintiff should take nothing by 

way of the Complaint. 

COUNT II 

ACTION TO FORECLOSE MORTGAGE ON PERSONAL PROPERTY 
SECURED BY THE NOTES 

45. Answering paragraph number 44 of the Complaint, Defendant incorporates by reference his 

answers to paragraphs 1 through 42 as if fully set forth herein. 

46. Answering the "Wherefore" clause of Count II of the Complaint, Defendant denies that 

Plaintiff is entitled to any of the relief requested therein, and that Plaintiff should take nothing by 

way of the Complaint. 

DEFENDANT KENNETH A. FRANK'S AFFIRMATIVE DEFENSES 

Defendant KENNETH A. FRANK sets forth the following affirmative defenses to advise the 

parties and the Court of certain applicable defenses. By listing any matter as an affirmative 

defense, Defendant does not assume the burden of proving any matter as to which Plaintiff bears 

the burden of proof under applicable law. Accordingly, Defendant KENNETH A. FRANK avers 

the following defenses: 

Particular Facts and Common to Affirmative Defenses 

1. Attached to Plaintiffs Complaint as Exhibit "A" is an installment Note dated January 03, 



2008 in the amount of $ 10,850,000.00. The "Note" appears to be executed by Michael D. 

Malaga, Vice President of Comerica bank and Ocean 4660, LLC, by Hanna Karcho-Polselli as its 

managing member. 

2. On page number 6 of the 'Note" it sets forth that the Note was made in the State of 

Michigan and shall be governed and construed by the laws of the State of Michigan. Therefore, 

jurisdiction is not proper in the State of Florida. 

3. Attached to the "Note" is a Confirmation of Swap Transaction (Ref: SW 1558) between 

entered into between Plaintiff COMERICA BANK and Defendant OCEAN 4660 which confirms 

a trade date of the " note" of January 25, 2008. 

4. Black's Law Dictionary defines a "swap" as follows: 

swap, n. Commercial law. 1. An exchange of one security for another. 

5. Plaintiff admits that it has swapped the "note" for another security. To proceed with a 

foreclosure action the party seeking foreclosure must present evidence that it owns and holds the 

note and mortgage in question in order to proceed with a foreclosure action. Verizzo v. Bank of 

N.Y.. 28 So. 3d 976, 978 (Fla. 2d DCA 2010); Philogene v. ABNAmro Mortgage Group Inc.. 948 

So. 2d 45, 46 (Fla. 4th DCA 2006). Where a Defendant denies that the party seeking foreclosure 

has an ownership interest in the mortgage, the issue of ownership becomes an issue that plaintiff 

must prove. Carapezza v. Pate. 143 So. 2d 346, 347 9Fla. 3d DCA 1962). Plaintiff admits that it 

swapped the note for another security and does not own and hold the note and mortgage in 

question. Plaintiff further admits, that it separated the debt and the security. The holder of the 

mortgage unaccompanied by the debt has no enforceable right against the subject real property. 

See, The American Bank of the South v. Rothenberg. 598 So. 2d 289. Plaintiff cannot prove its 
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ownership. 

6. Attached to Plaintiffs Complaint as Exhibif'B", is a Draw-to-Note in the amount of $ 

1,000,000.00. A Draw-to-Note is not a true Purchase Money Mortgage (PMM). Only a true 

purchase money mortgage may qualify as a superior lien. 

7. The Plaintiff did not exchange "money or money's worth " solely in consideration of the 

alleged security. Accordingly, the deed does not qualify as security. 

8. Attached to Plaintiffs complaint as Exhibit "C", is a Master Swap Agreement where the 

Plaintiff COMERICA BANK and Defendant OCEAN 4660, LLC, agree to enter into multiple 

"swaps" of the security. In paragraph number 13, of the Mater Swap Agreement, Plaintiff waives 

its right to bring a lawsuit in the State of Florida. Plaintiff agrees that any suit, action or 

proceeding is governed by English law, and the United States District court for the Southern 

District of New York. As a result, this Court does not have jurisdiction. 

9. Attached to Plaintiffs Complaint as Exhibit "D", is a Continuing Collateral Mortgage in 

which Plaintiff has violated its terms and otherwise prohibits a foreclosure. 

Affirmative Defenses 

FIRST AFFIRMATIVE DEFENSE 
( Failure to State a Claim ) 

10. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 of 

his Affirmative Defenses as if specifically set forth herein. 

11. Only those parties with standing may maintain an action to foreclose upon real property. 

12. Only a real party in interest may proceed in a foreclosure action. 



13. The Plaintiff admits that it has separated the debt and the security. Therefore, the Plaintiff 

has no enforceable rights. 

14. Plaintiff has swapped the 'instrument' and does not have valid assignments. 

15. Plaintiff does not own, hold or possess the instrument. 

16. The holder of the debt alone has no security upon which he can depend for satisfaction 

thereof. 

17. Plaintiff has failed to attach any assignments or other documents to the complaint indicating 

to whom the 'note' was swapped, (ii) the dates of these numerous swaps, (iii) any document 

evidencing that plaintiff owned, held and possessed the 'note' when this action was commenced, 

(iv) other documents necessary to evidence plaintiffs standing to foreclose pursuant to these 

swaps, (v) to document that plaintiff is in fact a real party in interest, and (vi) to evidence that they 

are entitled to bring an action and upon which defenses could be made, inter alia. 

18. Rule 1.130 states in pertinent part: 

RULE 1.130. ATTACHING COPY OF CAUSE OF ACTION AND EXHIBITS 

(a) Instruments Attached. All bonds, notes, bills of exchange, contracts, accounts, or 
documents upon which action may be brought or defense made, or a copy thereof or a 
copy of the portions thereof material to the pleadings, shall be incorporated in or attached 
to the pleading. No papers shall be unnecessary recitals of deeds, documents, contracts, 
or other instruments. 

(b) Part for All Purposes. Any exhibit attached to a pleading shall be considered a part 
thereof fbr-all^purposesr-Statements in-a pleading may be adopted by reference in a 

different part of the same pleading, in another pleading, or in any motion. (Emphasis 
Added). 



19. In violation of Fla. R. Civ. P. 1.130, plaintiff has failed to annex an assignment(s) of 

mortgage, (ii) assignments, (iii) documentation of swaps, and other relevant swap documents to 

determine who the real party in interest would be, (iv) credit default swap insurance documents, 

(v) satisfactions, and otherwise relevant documents to the Complaint which would be necessarily 

included and attached to the complaint to demonstrate and assert plaintiffs standing to bring this 

action. 

20. Rule 1.130 does not permit a Complaint without all the assignments and relevant 

documents being attached. 

21. Plaintiff must attach and incoiporate the documents that it asserts gives rise to its standing 

to bring this Action. 

22. Plaintiff has not demonstrated any valid chain of custody of the mortgage note through an 

assignment which would indicate they are the owners of the note. 

23. As required by Fla. R. Civ. P. 1.130(a), Plaintiff must attach and incorporate all the 

documents giving rise to its standing into the Complaint. Plaintiff lacks the ability to even assert 

that it has standing to bring this Action. Therefore, the Plaintiff has failed to state a cause of 

action. 

24. As a result, Plaintiff has failed to demonstrate its standing to bring this lawsuit. 

25. Plaintiff does not have standing to bring and maintain this action and/or is not the real party 

in interest. 

26. Plaintiffs Complaint fails to state a cause of action upon which relief can be granted. 
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SECOND AFFIRMATIVE DEFENSE 
( Waiver) 

27. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 of 

his Affirmative Defenses as if specifically set forth herein. 

28. Plaintiff, knew, had reason to know, or should have known that it forfeited its security 

interest in the subject real property when it "swapped" the note ("instrument") on the international 

market for other securities. 

29. Plaintiff COMERICA BANK waived any right to foreclose upon the subject real property. 

THIRD AFFIRMATIVE DEFENSE 
(Action Barred by prior Action-Defendant's Superior Claim) 

30. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 of 

his Affirmative Defenses as if specifically set forth herein. 

31. This action is barred by a prior pending action and Lis Pendens which involves the same 

property which is the subject of this foreclosure complaint. The other Action is for an Equitable 

Lien, Foreclosure of Equitable Lien, Imposition of a Constructive Trust upon the subject real 

property, fraud involving the mortgagor and the subject real property, and other claims relevant 

and involving the subject real property, timely filed by Defendant(s) Oceanside and Frank. 

-Defendant-FTank-requests-thatthe-Court take judicial notice of the other action and affirm superior 

claim of Defendants upon the subject property. The Complaint in the prior action is annexed 

hereto as Exhibit "A", and incorporated herein by reference. 
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FOURTH AFFIRMATIVE DEFENSE 

( Plaintiff Comerica Bank's Mortgage is Not a Purchase Money Mortgage and, therefore, 
Does Not Have Priority Over Defendants Claims upon the Subject Real Property) 

32. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 of 

his Affirmative Defenses as if specifically set forth herein. 

33. The Plaintiff did not exchange "money or money's worth " solely in consideration of the 

alleged security. Accordingly, the deed does not qualify as security. 

34. Plaintiff Comerica Bank's mortgage is not a true Purchase Money Mortgage which cannot 

be accorded priority over the Defendant(s) Frank's claims, liens, and Federal Common Law Lien 

and Writ of Attachment. 

35. Plaintiff does not designate its mortgage to be a purchase money mortgage. 

36. The Draw to Note was not money paid to the Seller as required to be accorded a priority lien 

Comerica's mortgage is inferior to Defendant Frank's equitable liens, and Federal Common 

Law Lien and Writ of Attachment to wit; 

a. To have priority over Oceanside and Frank's equitable lien the mortgage must be a purchase 

money mortgage. To render a mortgage a purchase money mortgage, the whole of the principal 

must have been applied towards the payment of the purchase price. See, Citibank Mortgage 

Corporation v. Carteret Savings Bank. F.A.. 612 So. 2d 599 (4th DCA 1993 ). When a mortgage 

secures purchase money and additional sums, its status as a priority is unclear. Citibank, supra. 

b. As such, a security interest exists for priority only where there is an exchange of 

" money's worth " in consideration for the security. See, United States v. 3809 Grain Ltd. 

Partnership. 844 F. 2d 138 ( 4th Cir. 1989 ). 
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c. Plaintiff did not exchange money or moneys worth solely for the security in the property. This 

is evidenced by the issuance and entering into a swap agreement. 

37. Plaintiff has no security interest or otherwise that is superior to the defendants claim. 

FIFTH AFFIRMATIVE DEFENSE 
(Estoppel) 

38. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 of 

his Affirmative Defenses as if specifically set forth herein. 

39. Plaintiff Comerica Bank asserts its right to foreclose based upon an alleged "note" and 

"mortgage" upon the subject real property. 

40. Plaintiff Comerica Bank knew, had reason to know, or should have known that the " 

swapping" of the "note" prevents them from asserting a claim of foreclosure. 

41. The Plaintiffs claims are barred pursuant to the doctrine of Equitable Estoppel. 

42.The Plaintiff is estopped from enforcing its alleged security interest. 

43. Defendant Frank states that Plaintiff is equitably estopped from bringing this suit as a result 

of Plaintiff s conduct preceding this action. 

44. Plaintiff is estopped from pursuing the remedy of foreclosure because: (i) it entered into a 

Swap Agreement where it exchanged the security for another; (ii) plaintiff has unclean hands; (iii) 

upon information and belief, plaintiffs alleged mortgage has been satisfied through Credit Default 

Swap Insurance, and (iv) upon information and belief, the plaintiffs fraud. 

45. Because Plaintiff Comerica Bank swapped the instrument for another security, the 

alleged mortgage was satisfied through credit default swap insurance, they are estopped by virtue 
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of their inequitable conduct, waiver, lack of standing, satisfaction of the alleged debt, fraud and 

the fact that they are not a real party in interest among other things. 

SIXTH AFFIRMATIVE DEFENSE 
(Equity-Unclean Hands and In Pari Delicato) 

46. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 of 

his Affirmative Defenses as if specifically set forth herein. 

47.The Plaintiffs claims are barred by the Unclean Hands Doctrine and In Pari Delicato. 

48. The Plaintiff Comerica Bank has unclean hands. 

49. The Plaintiff (mortgagee) has participated with Defendant Ocean 4660, LLC (mortgagor) 

in illegal, inequitable and fraudulent conduct. 

50. Plaintiff Comerica Bank commenced this foreclosure action strictly for the purposes of 

assisting the Defendant Ocean, 4660, LLC in extinguishing the Defendants Oceanside and 

Frank's liens, notice of pendency and related claims so that; the real property which is the subject 

of the alleged mortgages, and Defendants Oceanside and Frank's liens can be sold to an 

interested purchaser, i.e., Songy Partners and the Plaintiffs alleged mortgages can be satisfied in 

full from the proceeds of said sale. 

51. The " swap agreement " and securities fraud. 

A. The Bank knew it has forfeited its right to enforce the security agreement when it 
-swapped-the-mortgage-loan-en the-intemational market in favor of interest rates not otherwise 
attainable under the UCC and the terms of a mortgage loan. 

52. Plaintiff Comerica Bank is unlawfully participating in the contract of sale of the subject real 

property with Defendant Ocean 4660, LLC, and to assist Ocean 4660, LLC in the fraud of 
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Defendant Oceanside and Frank and extinguish Oceanside and Frank's claims. 

53. Plaintiff Comerica Bank or any other party to the swap purchased credit default swap 

insurance and the loan has been satisfied. 

54. Unclean hand is a viable defense to, and is sufficient to be able to prevent, a foreclosure. 

See, Quality Roof Services. Inc. v. Intervest Nat. Bank. 21 So. 3d 884 (Fla. 4th DCA 2009 ). " 

Florida Courts have recognized at least the possibility that the doctrine of unclean hands might 

block foreclosure in cases involving diverse factual scenarios. " See, Flagstar Bank. FSB v. A.M. 

Hochstadt. Case No. 08-80795, United States District Court for the Southern District of Florida. 

55. The in pari delicto is a corollary of the doctrine of unclean hands which requires " that no 

one shall be permitted to profit from his own fraud or wrongdoing (here the securities fraud and 

the fraud in filing the foreclosure solely to extinguish Oceanside and Frank's claims), and that 

one who seeks the aid of equity must do so with clean hands. See, O 'Halloran v. Pricewaterhouse 

Coopers. LLP.. 969 So. 2d 1039, 1044 ( Fla. 2d DCA 2007 ) quoting Yost v. Riev Enters.. Inc.. 

461 So. 2d 178, 184 ( Fla. 1st DCA 1984). In pari delicto, which means " in equal fault", 

provides a defendant an affirmative defense based upon the legal maxim that if both parties are at 

fault equally, the affirmative defense of in pari delicto prevents a plaintiff from recovering from 

their own wrongdoing. See id. 

56.Comerica Bank has forfeited its right to enforce its alleged security interest. ( "Swap " ) . 

Comerica Bank collected interest rates in excess of those permitted under a mortgage. 

57. Once the " Swap " was executed the " note " was required to be destroyed and the swap, the 

instrument and this action is governed by securities laws. 

58. The action was initiated by Plaintiff Comerica Bank solely to assist the mortgagee, 
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Defendant Ocean 4660, LLC in extinguishing Oceanside and Frank's claims against the subject 

real property and to facilitate a sale of the property to a potential purchaser who has a contract to 

purchase the property. The pending litigation between the current owner, Defendant Ocean 4660, 

LLC and Oceanside Lauderdale, Inc, Frank and DiPilato resulted in the imposition of an 

equitable lien and lis pendens upon the subject property. Defendant Ocean 4660, LLC cannot sell 

the property and satisfy the Plaintiffs mortgage unless Defendant Oceanside, Frank and 

DiPilato's liens are extinguished. This is clearly stipulated in the purchase agreement between 

Ocean 4660 and Songy Partners and set forth in Affidavits before the United States District Court 

for the Southern District of Florida. Plaintiff initiated this foreclosure solely to assist Defendant 

Ocean 4660, LLC in extinguishing Oceanside, Frank and DiPilato's claims upon the real property 

through this foreclosure. This is clearly evidenced by the fact that the Plaintiff does not seek a 

receiver or to enforce the personal guarantees associated with the loan. If this were a true 

foreclosure the Plaintiff Comerica Bank would not forego these remedies. As such, Plaintiff 

Comerica Bank has unclean hands. 

59. Because Plaintiff COMERICA BANK is seeking to benefit from its unclean hands, 

inequitable conduct, fraud, and otherwise improper acts and actions, their Complaint and the relief 

sought in their favor is governed by and barred by maxims of equity, including, but not limited to: 

a. Equity regards as done that which ought to be done; 

—b.-0ne-whoseeks~equity-4nust-doequity^and - - — 

c. One who comes into equity must come with clean hands. 

16 



SEVENTH AFFIRMATIVE DEFENSE 
(Plaintiffs Inequitable Conduct) 

60. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 of 

his Affirmative Defenses as if specifically set forth herein. 

61. Through its inequitable conduct in attempting to usurp the rights of the Defendants 

Oceanside and Frank in interacting with Defendant Ocean 4660, LLC and prospective purchasers, 

and thereby commencing a foreclosure proceeding when Plaintiff has knowingly waived its rights, 

alleged lien and security interest in the subject premises. Plaintiff has waived, and is estopped to 

receive any equitable relief in the form of a priority lien, contract right, or otherwise, if any 

existed because it chose to swap the mortgage note on the international market to obtain interest 

rates and tax advantages not otherwise obtainable under the mortgage note, therefore, the note 

was subject to being destroyed. 

Plaintiff Did Not Own and Hold the Note When this Foreclosure Was Commenced, 
therefore. Plaintiff Is Not the Real Party In Interest and Cannot Obtain Equitable Relief 

through a Foreclosure 

62. Plaintiff Comerica Bank has admitted entering into a Swap Agreement. Said Swap 

Agreement is annexed to the Complaint. A swap is an agreement between two parties to exchange 

securities. 

63. As is the plain meaning of the word " swap ". 

" Swap " is defined in Black's law dictionary as: 

" the exchange of one security for another " 
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64. The period of a swap is typically for five (5) years. Swaps are contracts that are traded over 

the counter (OTC). The Plaintiff has " swapped " the note to another party in an over the counter 

trade. As a result, of the " swap ", the Plaintiff Comerica Bank did not own and hold the note at 

the time the foreclosure was commenced since it was swapped with another party in a trade. 

Since Plaintiff Comerica Bank is not the real party in interest it cannot enforce an equitable 

remedy such as a foreclosure. At this time, pursuant to the " swap " Plaintiff Comerica Bank has 

no interest in the mortgage being foreclosed. Said " swap " is a structural defect that precludes a 

foreclosure. 

EIGHTH AFFIRMATIVE DEFENSE 
(Waiver of Right, Privilege, Advantage or Benefit) 

65. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 of 

his Affirmative Defenses as if specifically set forth herein. 

66. Plaintiff waived and/or forfeited any right to enforce its alleged security interest in the real 

property when it entered into a " swap agreement " and traded the note on the open international 

market. Plaintiff knowingly relinquished its right to seek equitable relief when it swapped..traded 

the "note ". 

67. Under the circumstances, SEC law required the " note " be destroyed. 

68. Comerica Bank is no longer the real party in interest and has no standing to foreclose. 

69. Under the law in order to foreclose Comerica must first buy the note back and, thereafter, it 

is an unsecured note. 

70. The Plaintiff Comerica has knowingly and intentionally relinquished its right to foreclose 
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and enforce the security interest when it entered into the " swap agreement" 

71. Upon information and belief, the note-loan has been satisfied through credit default swap 

insurance. 

NINTH AFFIRMATIVE DEFENSE 

( Defendant Frank is a Third Party Beneficiaries to the Mortgage Contract) 

72. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 of 

his Affirmative Defenses as if specifically set forth herein. 

73. Defendant(s) Oceanside Lauderdale, Inc. and Defendant Frank are Third Party Beneficiaries 

to the mortgage contract. 

74. Florida law recognizes a third part beneficiary's right to sue for breach of contract. See, 

Intercoastal Realty. Inc. v. Tracy. 706 F. Supp. 2d 1325, 1329 ( S.D. Fla. 2010 ). " Florida courts 

have long recognized that a third party beneficiary need not be named in the contract, but that its 

status may be established by pre-contract and post-contract actions of the parties. See, Florida 

Power & Light Co. v. Mid-Vallev. Inc.. 763 F. 2d 1316, 1321 (11 th Cir. 1985 ) citing, Goodellv. 

K.T. Enters.. Ltd.. 394 So. 2d 1087, 1089 (Fla. 1st DCA 1981 ). 

Post-Contract Actions: 

a. Fraud by Defendant Ocean 4660, LLC creating the equitable lien and constructive trust, and 
" Fraud " is recognized as a basis to accord priority of a lien; 

b. Ocean 4660, LLC allowed Defendant(s) to make substantial improvements to the real property, 
correct code violations and otherwise, thus, forming the requisite post contract intent; 

c. The Management Agreement creates the post contract intent; 

19 



75. Defendant Frank incorporates by reference, the Complaint in Oceanside Lauderdale, Inc. v. 

Ocean 4660, LLC, as well as, the contracts annexed thereto and, said complaint and contracts are 

annexed hereto as Exhibit "A". 

TENTH AFFIRMATIVE DEFENSE 
( The Court does not have Subject Matter Jurisdiction) 

76. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

77. The Complaint is fatally defective and procedurally flawed as it fails to state how the Court 

has jurisdiction over the matter. 

78. Pursuant to the Mater Agreement and Swap Agreement the parties consented that any breach 

of the Agreement must be enforced under Federal and English laws with jurisdiction vested in the 

United States District Court for the Southern District of New York. 

79. Pursuant to the Agreements Plaintiff Comerica forfeited its right to pursue an equitable 

remedy of foreclosure in the Circuit Court for the State of Florida. 

80. Lack of Jurisdiction. 

ELEVENTH AFFIRMATIVE DEFENSE 

( Securities Fraud - Double Dipping ) 

81. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

82. Fraud is a valid defense to enforcement of a mortgage. See, Meyerson v. Bovce, 97 So. 2d 

488 (Fla. 3d DCA 1957). 
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83. Once the "Note " (negotiable instrument) was swapped, the state of the loan changed. As 

such, the Plaintiff Comerica Bank forever lost its security interest and ability to foreclose on the 

mortgage. 

84. The UCC requires specifically that the Plaintiff-Bank be a real party in interest to enforce a 

mortgage foreclosure. 

85. Since the loan has been swapped on the open international market it is no longer an 

enforceable security interest. Attempting to enforce the terms of the mortgage is known as " 

double dipping " a form of securities fraud. The loan can only be in one of two states when it 

undergoes securitization. 

Swap-

a. Is designed to create types of investment asset not otherwise obtainable under the governing 
authorities of a mortgage; 

b. To take speculative positions in relation to future movements in interest rates ( a mortgage by 
its terms does not allow this ) 

c. Swapping allows issuers to revise their debt profile; 

d. A SWAP SPECIFICALLY CREATES A NEW INVESTMENT ASSET 

86. Plaintiff Comerica Bank has swapped one investment for another and no longer has a 

secured interest in the real property. See, FAS 140 created to govern negotiable instruments. 

87. A "swap " is analogous to the sale of a security on the open market a conversion to stock of 

a sort. 

88. The Gramm-Leach-Bliley Act governs securitization of loans on the open market and 

regulates the FDIC and Banking practices with regard to this type " swap " of a mortgage.... and 

mortgaged backed securities and enforcement of a negotiable instrument. Under the Act the swap 
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caused the " debt" to become " unsecured debt". Thus, the Plaintiff Comerica Bank's claim is 

not prior to the claims of the Defendant. 

89. Plaintiff Comerica Bank chose to have a distributed party of interest scheme to secure higher 

interest and avoid paying taxes twice. 

90. Upon information and belief, Plaintiff Comerica Bank or one of the other parties to the swap 

took credit default swap insurance and the entire debt has been satisfied. 

91. Because of the Plaintiff Comerica bank's fraud the plaintiff is barred from enforcing the 

mortgage. 

TWELFTH AFFIRMATIVE 

{Fraud) 

92. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

93. Fraud is a valid defense to enforcement of a mortgage. See, Meyerson v. Boyce. 97 So. 2d 

488 (Fla. 3d DCA 1957). 

94. The mortgage foreclosure is aplacibo, designed solely to extinguish Defendant(s) Oceanside 

and Frank's claims. This is evidenced, among other things, the fact that the lawsuit does not 

name Hanna Karcho or Remo Polselli (the guarantors ) individually. Nor is there any mention of 

their personal guarantees and Plaintiff Comerica Bank has not sought a receiver. 

95. Upon information and belief, Loan has been satisfied and paid in full already through credit 

default swap insurance. 

96. Because of the Plaintiff Comerica Bank's participation in a complex fraud with the 

Defendant Ocean 4660, LLC the plaintiff is barred from enforcing the mortgage. 
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THIRTEENTH AFFIRMATIVE DEFENSE 
(Insufficiency of Plaintiff s Pleading) 

97. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

98. Plaintiffs Complaint is insufficiently plead and fails to meet the elements of Florida's 

heightened pleading laws for a foreclosure action. [Fla. Civ. P. Form 1.944]. 

FOURTEENTH AFFIRMATIVE DEFENSE 
(Plaintiff Is No Longer A Real Party In Interest Pursuant to the Swap) 

99. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

100. The Plaintiff in this action is not a party who has standing to bring this action. 

101. Plaintiff Comerica Bank is no longer the " real party in interest". A prerequisite to a 

mortgage foreclosure. An action must be prosecuted by a " real party in interest". Once 

swapped Plaintiff Comerica can no longer claim that it is the real party in interest. See, In re 

Jaconson. 402 B.R. 359-66 ( Bankr. W.D. Wash. 2009 ), also, In re Hwans. 396 B.R. 757, 766-67 

(Bankr. CD. 2008 ). [ F.R.C.P. 17(a)(1) ] which requires that" [a]n action must be prosecuted in 

the name of the real party in interest. " 

102. Comerica terminated its standing as a real party in interest when it swapped the " note " on 

the international open market for other securities with more favorable interest rates which could 

otherwiseTiotbe" obtained pursuant to the mortgage note.."" 

103. Plaintiff Comerica Bank cannot maintain this mortgage foreclosure because it is not a real 

party in interest. 
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FIFTEENTH AFFIRMATIVE DEFENSE 
(The Mortgage Note) 

104. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

105. Any proper party bringing such an action must produce the original promissory note 

evidencing any such debt obligation. 

106. The rights of the parties to bring and maintain a foreclosure must be determined by the 

character of the promissory note. [Fla. Stat. 673.104]. 

107. Plaintiff must produce an original mortgage note evidencing a valid chain of custody with 

the SEC tracking card, CUSIP numbers and bar codes evidencing the "swaps" and chain of 

custody. Plaintiff has failed to do so. 

108. Plaintiffs "swapping the note " is violative of the Uniform Commercial Code, SEC laws, 

and applicable Federal Laws. 

109. The party seeking foreclosure must present evidence that it owns and holds the note and 

mortgage in question in order to proceed with a foreclosure action. Lizio v. McCullom. 36 So. 3d 

927. Plaintiff does not own the note it swapped said note, nor has plaintiff produced the note. 

SIXTEENTH AFFIRMATIVE DEFENSE 
( Statute of Frauds ) 

- 1 IQHDefendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

111. The Plaintiff is barred from bringing this action by the applicable Statute of Frauds. 
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SEVENTEENTH AFFIRMATIVE DEFENSE 

112. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

113. The Plaintiff is barred from bringing this action by the State of Florida's Real Property 

Laws. 

EIGHTEENTH AFFIRMATIVE DEFENSE 
(Jurisdiction) 

114. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

11 S.The Swap Agreement and mortgage specifically state that any action related to the mortgage 

is governed under Federal Law and in the Southern District of New York. 

NINETEENTH AFFIRMATIVE DEFENSE 
(Lack of Standing) 

116. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

117. Plaintiff lacks standing to bring and maintain the lawsuit. 

TWENTIETH AFFIRMATIVE DEFENSE 
(Proper Chain of Custody of Note) 

- --118.Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

119. Plaintiff has failed to show proper chain of title and/or custody of the mortgage note. 
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TWENTY- FIRST AFFIRMATIVE DEFENSE 
( Forfeiture of Security Interest) 

120. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

121. Plaintiff is bound by the terms of a swap agreement as more fully referenced in Plaintiffs 

Complaint of which forfeited plaintiffs alleged security interest in the subject real property and 

alleged lien. Under applicable law plaintiffs entering into a swap agreement required the 

mortgage note to be destroyed 

TWENTY-SECOND AFFIRMATIVE DEFENSE 
(Credit Default Swap Insurance - Satisfied The Loan) 

122. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

123. Plaintiff Comerica Bank has entered into a swap agreement related to the underlying 

mortgage and note. Plaintiff admits this and has attached the swap agreement to the complaint in 

this action. Upon information and belief, Plaintiff Comerica Bank has Credit Default Swap 

Insurance to insure the loan against default. Upon information and belief, Plaintiff Comerica Bank 

has been paid the full value of the loan. As a result, no debt is due Plaintiff Comerica Bank. 

124. There is no debt due plaintiff. 

TWENTY-THIRD AFFIRMATIVE DEFENSE 

{Doctrine of Waiver) 

125. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 
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126. Plaintiffs claims are barred by the doctrine of waiver . 

TWENTY-FOURTH AFFIRMATIVE DEFENSE 
(Plaintiffs Fraudulent Practices) 

127. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

128. Plaintiff is barred from pursuing its claim due to it fraudulent practices. 

TWENTY-FIFTH AFFIRMATIVE DEFENSE 
(Equitable Lien) 

129. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

130. Justice requires a first priority equitable lien securing Defendant(s) Oceanside and Frank 

and preventing Plaintiff Comerica bank from benefitting from its fraud. 

131.The Defendant Oceanside and Frank's equitable lien is superior to the Plaintiffs lien and 

claim. An equitable lien or mortgage will arise from a written contract which shows an intention 

to charge or mortgage some particular property with a debt or obligation. See, Blumin v. Ellis. 186 

So. 2d 286, 294 ( Fla. 2d DCA 1966 ). 

132.There are sufficient facts to constitute a basis for grating the equitable lien priority over the 

recorded mortgages. See, Jamnadas v. Singh. 731 So. 2d 69 ( 5th DCA 1999 ), to wit; 

-a.-Plaintiff Comerica Bank and Defendant Ocean 4660, LLC's fraud(s); 

b. The security interest was extinguished when the Plaintiff Comerica Bank entered into the swap 

agreement; 
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c. Defendant Frank's Federal Common Law Lien and Writ of Attachment, and 

d. Plaintiff Comerica Bank's inequitable conduct, among other things. 

133. Because the entire proceeds of the loan were not paid to the seller the mortgage is not a 

PMM to be accorded priority, and the Plaintiff has forfeited its security interest in the subject real 

property, justice requires a first priority equitable lien securing Oceanside and Frank. 

TWENTY-SIXTH AFFIRMATIVE DEFENSE 
(Unjust Enrichment) 

134. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

135. If Plaintiff Comerica bank is allowed to foreclose upon the subject real property it would 

be allow to benefit from its fraud and receive an improper priority security interest. 

136. It would be inequitable for Plaintiff Comerica Bank to retain those benefits in light of its 

fraud, lack of standing and, satisfaction of debt, among other things. 

TWENTY-SEVENTH AFFIRMATIVE DEFENSE AND CROSS CLAIM 

137. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

138. Defendant(s) Federal Common Law Lien and Writ of Attachment is superior to Plaintiffs' 

alleged mortgage lien. 

TWENTY-EIGHTH AFFIRMATIVE DEFENSE 
(Applicability of Federal Laws) 
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139. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

140. In every mortgage, it states specifically that the instrument is subject to applicable State 

and Federal Laws. In Defendant Ocean 4660's Master Agreement & Swap Agreement - Mortgage 

with Comerica Bank, it specifically sets forth that the " Agreement" will be governed by Federal 

Law (Id. Swap Agreement and Master Agreement) that" Applicable Law " means all 

controlling applicable federal, state and local statutes, regulations, ordinances, and administrative 

rules and orders (that have the effect of law) as well as all applicable final, non-appealable 

judicial opinions. 

TWENTY-NINTH AFFIRMATIVE DEFENSE 
(Set Off) 

141. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

142. Defendant Frank states that to the extent that Plaintiff is entitled to any damages. 

Defendant Frank is entitled to setoff any damages incurred as a result of Plaintiff s wrongdoing. 

THIRTIETH AFFIRMATIVE DEFENSE 

( Declaratory Judgment) 

143. Defendant incorporates paragraphs 1 through 42 of his answer and paragraphs 1 through 9 

of his Affirmative Defenses as if specifically set forth herein. 

144. Plaintiffs inequitable conduct in wrongfully pursuing foreclosure to assist Defendant Ocean 

4660, LLC in extinguishing Defendant Oceanside's priority lien and participating with Defendant 

Ocean 4660 in the sale of the real property. 
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145. Declaring Plaintiffs alleged lien and security interest invalid. 

AFFIRMATIVE DEFENSE 
(Additional Defenses) 

146. The Complaint contains insufficient information to permit Defendant to raise all 

appropriate defenses and, therefore, Defendant reserves the right to amend and/or supplement this 

Answer and these Affirmative Defenses to assert additional defenses. 

147. Defendants specifically reserve the right to assert further affirmative defenses as are 

appropriate as further discovery and inspection reveals. 

148. By reason of the foregoing, plaintiff is not entitled to a judgment of foreclosure and sale or 

any determination granting plaintiff priority over the defendants interests in the subject real 

property. 

WHEREFORE, Defendant KENNETH A. FRANK respectfully requests that Plaintiff 

COMERICA BANK take nothing by way of their Complaint, that the Court enter judgment in 

favor of Defendant, and that the Court award all other just and proper relief, including costs of 

this action. 

Respegmilly ̂ ubmittec 

iKenneth A. Frank 
- Defendant, Pro Se -

do 2310 East Atlantic Blvd., Suite 206 
Pompano Beach, Florida 33062 
Tel: (914)563-4510 
Fax: (954)786-2785 
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-CERTIFICATE OF SERVICE-

I HEREBY CERTIFY that a copy of the foregoing motion has been mailed first-class U.S. Mail 

to HOLLAND & KNIGHT, LLP, do BRIAN K. HOLE, ESQ., Florida Bar No.: 0019968, 515 

East Las Olas Boulevard, 12th Floor, Fort Lauderdale, Florida 33302-4070, Attorney's for 

Plaintiff Comerica Bank on this i^clay of September,.^! 2. f <f^_ 

By: 
Kenneth A. Frank, Pro Se 
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M THE CIRCUIT COURT OF THE 
SEVENTEENTH JUDICIAL 

£ CIRCUIT, IN AM) FORBROWARD 
| COUNTY, FLORIDA 

OCEANSIDE LAUDERDALE, INC., ^ w ^ U ^ . - e ^ c ^ ^ ^ ^ ^ ^ T ^ fv^ Q f c^ 
V KENNETH A. FRANK, and ANGELA DIPILATO c ^ W c V ^ ^ ) ^ r ^ ^ ^jc. , 

^ , Plaintiffs 

^ vs. CASE NO.: CAGE 10-22268(13) 

^ § OCEAN 4660, LLC, SHUTTERS ON THE OCEAN, * * - M U ^ ^ ^ ^ ^ J ^ * * 

^ ^ LLC,BOUTIQUE HOTELS AMERICA, LLC, r X r ^ P E ~ - ^ l ? 
i \ HANNA KARCHO, and REMO POLSELLI,, / JJiy^COi-y 

k ^ Defendants 

< fe SECOND AMENDED COMPLAINT 

s J PLAINTIFFS, OCEANSIDELAUDERDAJLE, INC (hereinafter "Oceanside"); KENNETH 
0 r 
\ ^ A.FRANK(Thieremafla^raiik^,andANGEI^ 

I " undersigned counsel, sue Defeodants OCEAN 4660, LLC (hereinafter "4660"); SHUTTERS ONTHE 

^ £ OCEAN, LLC (hereinafter "Shutters"); BOUTIQUE HOTELS AMERICA, l i C (hereinafter 

"Boutique"); HANNAKARCHO (heremafter"Karcho"): andREMOPOLSEIU(heranafter"Polseffi"); 

and allege: 

GENERAL ALLEGATIONS 

1. This is an action for damages that exceed the sum of Fifteen Thousand Dollars ($ 15,000.00} 

exclusive of attorneys' fees, costs and interest, and for other relief. . ~ 

^ - - VhW ck<^% W ^ S 0 » M / ' I O , A . + - ^ r K b V s K dLo.Mcc,^ ^ ^ « * - f-^r^vc? ^ 
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2. Plaintiff Oceanside is a Florida corporation havmg its principal place ofbusiness in Broward 

Comity, Florida. 

3. Plaintiffs Frank and DiPilato are residents ofBroward County, Florida and are otherwise sui juris 

4. Plaintiffs Frank and DiPilato at all times material hereto were stockholders and officers of Plaintiff 

Oceanside. 

5. Defendant 4660 is aHorida limited liability company doingbusiness inBroward County, Florida. 

6. Defendant Shutters is a Florida limited liability company doing business in Broward County, 

Florida. 

7. Defendant Boutique is aMicMganlinntedhabihtycxjmpanydoingbusinessinBroward County, 

Florida. 

8- Defendants Polselli and Karcho upon infoimation and behef are residents of Michigan doing 

business in Broward County, Florida 

9. The events and transactions and occurrences giving rise to the causes of action set forthherein 

occurred in Broward County, Florida. 

10. The Agreement referred to hereinbelow, states that venue shall be in a court of competent 

jurisdiction in Broward County, Florida 

11. All conditions precedent to the filing of this action have occurred or have been waived. 

12. Defendant 4660 holds and at all times material hereto has held, legal title to the property located 

at 4660 N. Ocean Drive, Lauderdale by the Sea, Florida 33308 (hereinafter the "Hotel 

Premises"); the property located at 4658 N. Ocean Drive, Lauderdale by the Sea, Florida33308 

(hereinafter the "Restaurant Premises"); theproperty located at 4660 El Mar Drive, Lauderdale 
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by the Sea, Florida 33308 (hereinafter the "Tiki Bar Premises"). The Hotel Premises, the 

Restaurant Premises, and the Tiki Bar Premises are hereinafter sometimes collectively referred to 

as the "Premises") 

13. D efendants Shutters and/or 4660 at all time material hereto were listed as the hcensee(s) with 

respect to the alcoholic beverage licenses issued by the state ofFIorida, applicable to the Hotel 

Premises, the Restaurant Premises, and the TiM Bar Premises, as referred to below: 

14. Defendants Shutters and Boutique at various times material hereto, have been represented as 

management companies for the Hotel Premises, and the Tiki Bar Premises. 

%- 15. Defendants Polselli and/or Karcho own and/or control Defmdantsj^O, Shutters, and Boutigue. 

FACTUAL ALLEGATIONS 

16. On June 06, 2009, Defendants) Karcho and Polselli posted an internet advertisement -

advertising arestaurant for sale. Said ad stated that there was a restaurant was for sale, and that 

the "restaurant" did millions of dollars in sales. 

17. On June 13,2009, Defendants) Karcho and Polselli posted a similar internet advertisement -

advertising said restaurant for lease. 

18. On June 30, 2009, Defendants) Karcho and Polselli'posted a third internet advertisement 

advertising the restaurant for lease and stating "that the restaurant came with the liquor license" 

19. On or about, July 01,2009, Plaintiff Frankresponded to an Internet posting on Craigshst (Postmg 

ID 1247456988). Saidposting advertised a restaurant for lease and stated to "call Hannaat248-

568-3077". 

20. PlaintiffFrank subsequently spoke with Defendant Polselli who stated that he was the owner of the 
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hotel and restaurant and Defendant Karcho was his wife. 

21. PlaintiffFrank requested an income and expense statement for the restaurant and an appointment 

to view the premises and was told that the "restaurant" did $ 1,200,000.00 in sales the previous 

year and Defendant Polselli provided an income and expense statem ent represented by D efendant 

Polselli to betheactual income andexpensestatementforthesubjectrestanraatfortheyear2008, 

which represented that the restaurant located upon the Restaurant Premises earned One Mrllion 

One Hundred Ei^ity Three Thousand -Nine Hundred Seventy Eight ($1,183,978.00) Dollars 

during that year. 

22. Defendant Polselli advised that he was not in the State ofFIorida, but to go to the site and either 

'Katrina " or " Bryan " ofhis hotel staff could show the PlaintiffFrank the restaurant PlaintiffFrank 

thereupon conducted a site inspection of the Premises. 

23. Based on therepreseatations madeby Defendant Polselli, indudingbut not limitedto: the condition 

of the restaurant; DefendantPolselFs agreement to make certain improvements; the acquisition of 

the "tiki bar" located upon the Tiki Bar Premises; and the restaurant's past income and expenses 

the PlaintiffFiank onbdialfofPlaintiff Oceanside, and DefendantPolselli, on behalf ofDefendant 

4660, began negotiating an agreement in connection with the said restaurant 

24. PlaintiffFrank andDefeidantPolselhexchangednumerous emails and telephone calls, resultingin 

agreed upon terms for the agreement including, but not limited to, the following: 

(A) therewastobeapaymeattoanoititycontrolledbyDefeadantsPolselH and/or 

Karcho of$12,000.00 permonth, waived for a two (2) month period allowingthe 

Plaintiff time to renovate the premises; 
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(B) agreement term to be for 5 years with four five year options to renew; 

(C) that Defendants Polselli and/or Karcho or an entity controlled by them would pay 

% the expense for the fabrication and installation of a new pole and/or ground sign 

(illuminated with moving message capability); 

(D) that Defendants Polselli and/or Karcho or an entity controlled by them wotddbear 

the cost and expense to install new floor to ceiling " Nano" doors (he., "operating 

doors") thereby creating an open air room, patio bar and patio effect; 

(E) Plaintiffs wouldbe allowed use of the adjacentparking lot forfree parking for its 

customers; and 

(F) the that Defendants Polselli and/or Karcho or an mtity controlled by them would 

pay all tax liabilities. 

25. On or about July 18,2009, PlaintiffFrank caused Defendants Polselli and /or Karcho, as directed 

by them to receive a check for the sum of Thirty Six Thousand ($36,000.00) Dollars. 

26. Defendants Polselli and /or Karcho stalled in signing the Agreement. PlaintiffFrank was forced to 

tel ephone and email theDefendanfs numanous times in attempting to get theDefendants Polselli and 

/or Karcho to execute the Agreement Plaintiff Frank emailed the proposed written agreement on 

numerous occasions at the request ofDefendant Polselli who claimed that it had been lost, or that 

he was traveling and that he would sign the proposed written agreement if it were resent. 

27. On or about September 19,2009, Plaintiff Oceanside and Defendant 4660 .entered into a written 

agreement based upon the aforesaid negotiations between PlaintiffFrank on behalf of Plaintiff 

Oceanside and Defendant Polselli on behalf of Defendant 4660, of whidh a true and correct copy-
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Is attached hereto as Exhibit "A", and is referred to hereinafter as the "Agreement". 

28. A copy of the Agreement is recorded as Exhibit "A" to the Notice of Filing and Recording of 

Affidavit in Support ofNotice of PlaintiffFrank, recorded in Official Records Book 47162, at 

Page 19 71, of the Public records ofBroward County, Florida. A true and correct copy of said 

Notice ofFiling and Recording of Affidavit in Support ofNotice is attached hereto as Exhibit "B", 

is incorporated herein by this reference, and is referred to hereinafter as the "Notice and Recorded 

Agreement". 

29. Prior to the entering into of tiie Agreement, beginning in Jtdy 2009, and with Defendants' 

knowledge, approval and consort, Plaintiffs expended substantial funds for repairs, improvements 

and reaaovations at theRestaurant Premises, including, but not limited to, renovating the kitchen. 

new stove, new hghting throughout, painting, new tables and chairs, interior decorating, new 

flooring, new signs, painting exterior awnings, repairing air conditioning, repairing roo^ cleaning, 

plumbing repairs, electrical repairs, hghting, new televisions, repairing ventilation and fire systems 

in kitchen, constructed a new bar and shelving, repairs to some existing tables, restoring drop 

ceilings, newr appliances and kitchen equipment, new coffee machines, new sound system, 

demoMtion and waste removal.. 

30. The aforesaid renovations were completed on or about August 27, 2009. 

31. The aforesaid repairs and improvements to the Restaurant Premises, had the effect of increasing 

visitors and patrons to the Premises. 

32. Plaintiffs incurred all of tiie expenses relative to the repairs and improvements, including, but not 

limited to, paying contractors, purchasing materials, supplies and laborers. 
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33. Beginning on or aboutAugust 27,2009 and continuing through April 06,2010, Plaintiffs operated 

the business, maintained the premises, met payroll obligations, and paid anymonies due pursuant 

to the Agreement. 

34. At all times material hereto. Defendants P olselh and/or Karcho represented and warranted to 

Plaintiffs that they would timely make any and all necessary repairs and the agreed upon 

improvements pursuant to the Agreement. 

35. At all times material hereto, it wras Plaintiffs Frank and/or DiPilato, who met, negotiated and 

followed up with applicable governmental agencies and instrumentalities. 

36. At all times material hereto. Defendants Polselli and/or Karcho represented to Plaintiffs that the 

hotel located on the Premises (refecred to herein as the "Hotel") consisting of One HundredFifty 

(150) rooms was enjoying an occupancy ratio of in excess of Eighty (80 %) percent and due to 

this substantial occupancy that; Plaintiffs' restaurant would derive avast income ftom hotel guests 

in addition to the public. 

3 7. Upon information and belief, Defendants Hotel occupancy was, is and has in fact been under 

Twenty ( 20%) percent Plaintiffs have derived little to no income from Defendants' hotel guests. 

38. At all material hereto. Plaintiff relied on Defendants' representations and warranties pertaining to 

relates to Hotel occupancy to their detriment Plaintifis antidpafed that a substantial income would 

be derived by the restaurant from Hotel guests as stated by Defendants Polselli and/or Karcho. 

3 9. Defendants PolseUi and/or Karcho represented and wrarranted to Plaintiffs that Plaintifis would 

provid continental breakfast for all Hotel guests at the cost and expense of Defendants Polselli 

and/or Karcho or an entity controlled by them, for afee starting at Three DoEars and Fifty cents 
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($3.50) per person, to be deducted from the payments due to Defendants pursuant to the 

Agreement and that Defendants wouldpay to Plaintifis on amonthly basis any excess owed to 

Plaintiffs for continental breakfast for Hotel guests. 

40. On or about December 01, 2009 without cause or notice, the Defendants breached then 

Agreement with Plaintiffs and discontinued the breakfast service. 

41. Plaintiffs have suffered great losses on the continental breakfast due to the fact the price per 

breakfast was negotiated based upon Hotel occupancy in excess of Eighty ( 80%) percent as 

represented by Defendants Polselli and Karcho. 

42. Plaintiffs relied to their detriment on D efendants Polselli and/or Karcho' s representations and 

warranties as related to the Hotel's occupancy and the income from the breakfast service when 

negotiating and agreeing to the payments to be made by PlaiatiQs to Defendants. 

43. The income and expense statement provided to Plaintiffs was false, in that the statement is the 

income and expenses for the restaurant referred to in the Agreement and another outdoor patio 

restaurant (leased to a separate party). 

44. The restaurant referred to in the Agreement actually earned less than half of what Defendants 

PolseUi and/or Karcho claimed and led Plaintiffs to believe. Plaintiffs substantially structured the 

offer resulting in the Agreement based upon said earnings. Had said Defendants not provided this 

false document the Plaintiffs would not have agreed to a Twelve Thousand ($ 12,000.00) Dollars 

per month payment under the Agreement. 

45. Defendants Polsdh and/or Karcho and 4660 have unjustifiably withheld executingthe building 

permit applications for the renovations which Defendants are obligated to perform as per the 
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Agreement. 

46. Defendant PolseUi advised Plaintifis thatDefendants wouldnotpay forthe improvements to the 

premises to be performed by Defendants pursuant to the Agreement despite the terms of the 

Agreement 

47. Defendant Polselli has stated to Plaintiffs that he did not care what Agreement was signed, what 

emails weresent agreeing to thepayment for agreed upon improvements, and that Defendants were 

not paying for said improvements. 

^ 48. Defendants Polselli, Karcho and 4660 only agreed to make the improvements in an effort to induce 

Plaintiffs to enter into the Agreement 

49. Upon information andbelief, the instaUation of the "Nano Doors" wouldhave doubled the income 

of the business conducted upon the Restaurant Premises. 

50. Had Defendants Polselli, Karcho and 4660 never agreed to making the said improvements the 

Plaintiffs would not have entered into the Agreement 

51. Plaintifis entetTedinto the Agreement in reliance, among other agreements contained therein, upon 

the provisions of the Agreement wherein Defendants agreed to make said improvements; upon the 

substantial additional income that would be derived from the improvements to the premises. 

Plaintiffs relied on Defendants' said provisions of the Agreement to their detriment 

52. Defendants failure to make the agreed upon improvements in the Agreement constitutes a 

substantial breach-of the AgreemenL 

53. Defendants Polselli, Karcho and 4660 represented and warranted in Section 4.3.5 of the 

Agreement that ftiere were no Fire Code violations encumbering thePremises that would impact 
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Plaintiffs' operation of the restaurant on the Restaurant Premises. 

54. Defendants PolseUi, Karcho and 4660 agreed in section 3.5 of the Agreement that the Owner 

named therein would maintain aft air conditioning, mechanical, fireprevention, telephone, internet, 

gas, plumbing and other systems at said Owners' own cost and expense. 

55. Plaintiffs relied on said section 3.5 of the Agreement to their detriment. 

56. On or about December 10,2009 the Restaurant Premises were caused to be inspected by the 

Lauderdale-by-the- Sea Fire Department Said inspect on resulted in issuance of four (4) pages 

of violations. Among other things, these violations are substantially related to the sprinklers and 

other fire prevention systems, as weU as, faulty electrical wiring. Duringthe inspection the fire 

Inspector and Fire Chief advised Plaintifis that the Defendants knew about these violations from 

a previous inspection and thatDefendants did not correct the violations. TheFireDepartment 

further advised Plaintiffs that it would shut down the business being conducted by Plaintifis on the 

restaurant Premises on or about January 10, 2010 if said violations were not cured. 

57. PlaintiffFrank advised Defendant PolseUi of the afore-mentioned Fire Inspection and violations. 

Defendant PolseUi respondedby stating "That he would close the Hotel before he spent another 

dollar fixing the violations". 

58. Despite Plainfifts' numerous oral and writtenrequests theDefendants have refused to correct and 

remedy the Fixe Code violations. 

59, Despite Plaintiffs' numerous requests the Defendants have refused to make necessary repairs, to 

the root; bathrooms, television systems, telephone systems, gas, electrical, mechanical systems, and 

air conditioning systems serving the Restaurant Premises. 
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60. Beginning on August 28,2009, the plumbing to the bathrooms serving the Restaurant Premises 

experienced blockages, wherein, the bathrooms'floors and walls wouldbecome covered with 

human feces. These blockages occurred at least twice weekly. Defendants refused and continue 

to refuse to propertyrepair the plumbing systems sendngthebathrooms serving the Restaurant 

Premises, whi ch are actaaUy located adjacent to the Restaurant Premises in the Premises, in the 

hotel lobby. 

61. On numerous occasions when the plumbingblockages and floods to the bathrooms occurred the 

past Hotel Manager, Bryan Aghostino would allow the bathrooms to remain closed and covered 

in human feces for days at a time. As a result, on all these occasions the Plaintifis would not have 

restroom facilities for its customers. The Plaintiffs suffered damages ofloss of income as aresult 

thereof and upon inquiring of management employees of Defendants 4660, Shutters, and/or 

Boutique, Plaintiffs were advised that such conduct occurred at the behest ofDefendant Polselli 

62. Plaintiffs advised Defendants 4660, Shutters, and/or Boutique and Polselli in writing as to the 

unavailability of the restrooms, who ignored such communication. 

63. Additional!}', continually from the inception of the term of the Agreement there has been a failure 

by Defendants to stock the bathrooms with sanitary supphes, to wit continuous failure to provide 

toilet paper, paper towels, soap and other sanitary supphes in the bathrooms in the evening when 

the Plaintiffs restaurant business experiences most of its business. 

64. Further, on numerous and frequent occasions, Plaintifis were approached by his patrons of the 

Restaurant Premises who stated that the Restaurant Premises have no restrooms because they are 

"Out of Order ". Upon investigation by PlaintiffFrank he would a note on the restroom doors 
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stating: "RESTROOM OUT OF ORDER Thank you, Managemenf'. On each and every of these 

occasions. Plaintiff would find no trouble with the bathrooms and remove the signs. When these 

incidents were discussed with Mr. Aghostino, the then Hotel Manager by PlaintiffFrank, Plaintiff 

Frank was advised that the rets rooms were broken earlier and "we forgof to take down the signs. 

65. Pursuant to the Agreement the Restaurant Premises customers were to be allowed to use the 

parking lot adjacent to the Restaurant Premises at no charge. Defendants refused to permit such 

use by said customers, and charged a Ten ($10.00) Dollar parking fee to customers of the 

Restaurant Premises, contrary to the terms of the Agreement 

66. The Agreement further sets forth that Plaintiffs shallhaverightto operate valetparidng in said 

parking lot at the Plaintiffs' sole discretion. 

67. Defendants refused to allowr Plaintiffs to operate valet parking in said paddng lot at the Plaintiffs' 

sole discretion. 

68. Defendants have obstructed, interfered with, and otherwise improperly blocked Plaintiffs' 

customers and Plaintiffs' use of the parking lot, and caused Plaintiffs' customers cars. 

69. Additionally, Defendants haverefused and continue to refuse to aUow Plaintiffs to use theparking 

lot for promotional events as agreed to by and between the parties. 

70. Defendants ortheir agents contacted AT &T and caused the telephone biUs forthe entire hotel to 

be transferred into the name ofPlaintiffs' business. This caused the Plaintifis' telephones to be 

disconnected for aperiod of time and the Plaintiff to have to tender in excess of $2,800.00 in 

payments, as well as, in excess of 20 hours of Plaintiff Frank's time to correct the condition. 

Thereafter, Defendants refused to pay the telephone bills thereafter, resulting in aperiod ofloss of 
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telephone service and the necessity to make new arrangements for telephone service to service the 

Restaurant Premises. 

71. In Section 3.4 of the Agreement, Defendant agreed to pay taxes and Hcensing fees. Defendants 

have refused and continue to refuse to pay sales tax and other taxes that were due and owing prior 

to entering into of the Agreement and thereafter with respectto both the Hotel Premises and the 

Restaurant Premises. 

72. D efendants have refused and continue to refuse to pay hcensing fees that have become due and 

owing, forcing Plaintiffs were to pay certain sales taxes and aU licensing fees. Said conduct 

breaches the Agreement and is an additional element of the scheme to defraud Plaintiffs. 

73. InSection3-3 of<heAgreement,Defendantagreedtopayforcableandsatelfttesystemsserving 

the Restaurant Premises. Defendants refused to pay for DirecTV service to the Restaurant 

Premises forcing Plaintiffs to pay for same.. 

74. InSection3.3 oftheAgreement,DefendantagreedtopayforgassevingtheRestaurantPremises. 

Defendants refusal to pay for gas service to the Restaurant Premises forcing Plaintifis to pay for 

same. 

75. When Plaintiff commenced the operation of the Restaurant Premises, their was an existing Point 

of Sale computer system (POS ). Said computer system is used forprocessing food and beverage 

orders, processing credit card sales and sending the orders to thekitcheii, among other things. Said 

computer system is operated by a certain specialty chip costing at in excess of $103000.00. This 

chip went missing during the few days between the Plaintifis' inspection offeeRestaurantPremises 

and the commencement of operation of the Restaurant Premises by Plaintifis. When plaintiffs 
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complained to the thenHotd Manager, Bryan Aghostino that Plaintifis woe going to cafl the Police 

and file an insurance claim the said specialty computer chip reappeared. 

76. Plaintiffs spent in excess of $5,000.00 repairingthe POS system in getting it to function correctiy. 

In early November, 2009, on abusy Friday evening the then Hotel Manager. Bryan Aghostino 

disconnected the Plaintiffs POS system from the internet system at the server serving the Premises 

in a locked rear room within the Hotel Premises. This sabotage caused tuimoU witftm the Plaintiffs' 

business and caused the Plaintiff to suffer a great loss of income. 

7 7. When PlaintiffFrank confronted Mr. Aghostino the then manager of the Hotel Premises as to why 

he disconnected the POS system serving the Restaurant Premises. PlamtiffFrankwas told to talk 

to Defendant PolseUi. PlaintiffFiunktheretrponimmediately telephonedDefendant PolseUi who 

stated that the internet was dowm in the entire area; this was untrue, as PlaintiffFrank checked 

surrounding businesses at that time and all had functioning internet service at that time. 

78. SaidPOS system could only operate through an ethemet cable and through the computer server 

serving the entire Premises. Plaintiffs were left with no choice but to have anew POS system 

instaUed which could run via alternative methods not accessible to the Defendants. The purchase 

and instaUation ofthis system tookthree weeks in total and caused the Plaintiffs to loss ofbusiness 

and income; time and expense to retrain all the employees on the new system; in excess of 

$10,0000 to purchase the system. 

79. ThethenmanageroftheHotelPremiseSjBiyanA^iostino, attheinstructionofDefendantPolselH, 

caused to be filed a Mse fictitious name registration with the State ofFIorida, Departmeat of State, 

Division of Corporations indicating thathe was the owner ofthe "BeachsideGiiU" fictitious name 
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operated at the Premises. 

80. Immediately after verbally negotiating the Agreement in July, 2009, Plaintifis immecEalely thereafter 

contacted an Architect and obtained a proposal for the necessary plans and filing of the 

improvement project for the patio bar improvement to the Restaurant Premises. 

81. PlaintiffFrank telephoned and emaUedDefendantPolselhforweeksregradingretention ofthe 

Architect, aU without a response. Plaintiffs retained the Architect and had theplans drawn. Plaintifis 

repeatedlyrequested thatDefendants execute &ebufldmgpermit application for the improvement 

project to the Restaurant Premises both oraUy and in writing. The Defendants refused. 

82. Plaintiffwas relying onDefendants' agreementto constractthe patio bar improvements to the 

Restaurant Premises, i.e., to gainer substantial additional income. The Defendants refused to 

cooperate in any respect in the construction ofthe patio bar improvements. 

83. In September, 2009 while the Plaintifis were conducting business at the Restaurant Premises, and 

spedficaUy during the dinner hours, PlamtiffFrank was approached by Bryan Aghostino, the then 

Hotel Manager, who stated that the dinner music that Plaintiff was playing, consisting of 

entertainment spedficaUy allowed by the Agreement, disturbed numerous guests on the second 

floor and that he had to relocate them and refund mone}'. Mr. Aghostino also stated that 

Defendants Polselli and Karcho were extremely upset and that Plaintiffs would have to pay 

$3,000.00 to Defendants Polselli and Karcho-PlamtiffFrank thereupon went to the second floor 

ofthe Hotel Premises and discovered that the music couldnot be heard on the second floor, that 

the entire second floor was undergoing construction and that there wereno hotel guests occupying 

the second floor because ofthe ongoing construction. Plaintiffs thereupon refiised to pay said 
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$3,000.00. 

84. On or about October 23,2009, at the instmction ofDefeadantKardho, the then Assistant Hotel 

Manager, one "Yvonne" entered the Restaurant Premises and told all the employees and patrons 

to leave and that the "restaurant" was being shut down, whereupon all thepatrons left and the 

employees waited outside for Plaintiff Frank's arrival, upon which Plaintiff Frank told the 

employees to resume business. 

8 5. During late November and early December, 2009, Plaintifis became aware ofthe imminent closing 

of their business by the Fire Department for serious violations existing prior to the entering into of 

the Agreement and Defendants' refusal to correct same. Plaintiff thereupon, with notice to 

Defendants, withheld aportionofthe December 2009 Agreementpaymentto pay forthe violations 

to be corrected, resultingin Plaintiffs being advised that that notwithstanding the preexisting Fire 

Code violations, ifPlaintiffs did notimmediately pay the balance ofthe December 2009 Agreement 

payment to defendants, Defendants or agents thereof would euteruponthe Restaurant Premises 

and change the locks, precluding Plaintiffs' access to the Restaurant Premises. SpedficaUy, 

Defendant PolseUi advised PlaintiffFrank and threatened Plaintiff stating that Defendant PolseUi 

did not care about any ofhis acts and actions in breaching the Agreement, fadure to pay taxes or 

" the " f******" fire code violations ", and that ifthebalance oftheDeeember, 2009 Agreement 

payment was not forwarded to Defendant PolseUi immediately that PlaintiffFrank would "gethurt 

and meet people that he did not want to know ". 

86. In order to preserve the continued operation of the Restaurant Premises, PlaintiffFrank spoke with 

the Fire Chief in this regard who stated to PlaintiffFrank that tfthe Plaintiffs were not a separate 
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smaU business withno relation to Defendants PolseUi and Karcho that the fire chief would have 

closed the RestaurantPremises immediately because ofDefendants Polselli and Karcho'spast 

faflures to remedythe fire code violations and pay for fire protection. Upon information andbelief 

Defendants Polselli, Karcho and/or Defendants 4660, Shutters, and Boutique have refiised to pay 

the Lauderdale by the SeaFire Department for an amountin excess of$ 18,000.00 in the past for 

fire protection service to avoid closing ofthe Premises. 

87. A FireDepartmentinspection and issuance of code violations occurred on December 10,2009. 

The Fire Chief stated thatifDefendants PolseUi and Karcho didnot correct the code violations by 

January 10,2009, the Restaurant Premises wouldhave to be shut down. 

88. Plaintiffs made numerous oral and written requests to Defendants PolseUi and Karcho for 

Defendants to cure the code violations, to act in good faith towards aU the tax obligations, and to 

honor the terms ofthe Agreement, which requests were responded to by D efendant PolseUi by 

stating that Defendant Polselli was not paying the taxes or fixing the code violations or doing 

anything else; that the "season" w'ashei^PlamtififewoddmakemoneyandPlaintifeshouldforget 

about the Agreement and pay for the taxes and for the correction ofthe code violations and 

improvements tot he Restaurant Premises. In response thereto, PlaintiffFrank advised Defendant 

Polselli that PlaintiffFrank intended to hold Defendants to the Agreement 

89. On or about December 22,2009, Defendant PolseUi telephoned PlaintiffFrank franticaUy staling 

that the electric company was at the Hotel and going to shut down the entire hotel if the electricbdl 

was not paid that day, demanding the balance of the December, 2009, Agreement paymentto do 

so. DefendantPolselli also sent this demand to PlaintiffFrank by email. PlaintiffFrankrespomded 
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by stating thai under the circumstances, and in good faith. Plaintiffs wouldpay the balance ofthe 

December, 2009, Agreementpayment directly to Florida Power and light Co., but wanted written 

receipt and confirmation from Defendant Polselli for credit on the December, 2009, Agreement 

payment, who refused to issue any receipt or written confirmation thereof. 

90. On December23,2009, Plaintiff was greeted by one Nate Brown who staled he was a consultant 

hired by Defendants Karcho and PolseUi to oversee the business. Upon information andbelief, 

Nate Brown is apartyassodated with Defendant PolseUi andhiredby Defendants to oust Plaintiffs 

from the Restaurant Premises. PlaintiffFrank advised saidNate Brown that his consulting services 

were not needed. However, Nate Brown refused to leave and stated he was employed by 

Defendants Karcho and PolseUi. 

91. PlaintiffFrank attempted to explain to saidNate BrownthatDefendants werenottheowners of 

the business conducted on the Restaurant Premises and thatPlamtiffswerefheowner and wished 

for said Nate Brown to leave the premises, who refused to do so. 

92. On December 25,2009, PlaintiffFrank arrived at the Restanranl Premises to find saidNate Brown 

removing business records from the Restaurant Premises. When PlaintiffFrank attempted to stop 

said Nate Brown, said Nate Brown attacked, punched, kicked and strangled PlaintiffFrank When 

PlaintiffFrank caUed the police, said Nate Brown took the money from the cash register, and fled 

the premises-PlaintiffFrank thereupon advised Defendant PolseUi ofthis occurrence via telephone 

93. On December 28,2009 PlaintifiFFrankmaUed Defendant PolseUi and questioned why Defendant 

Polselli never sent the written confirmation and accepted the tender ofthe balance ofthe 
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December, 2009, Agreementpayment. PlaintiffFrank implored Defendant PolseUi to let Plaintiffs 

correct the Fire Code violations and deduct the amount so expended from the Agreement 

payments, which Defendant Polselli refused. 

94. QnoraboutDecember28,2009 at approximately 9:00 ami., PlaintiffFrank recdved athreatening 

telephone message from Defendant Polselli stating if he did not receive the balance ofthe 

December, 2009, Agreement payment on December 28,2009 (that day) PlaintiffFrank "would 

meet people he did not want to meet' and that the matter would be out ofthe hands ofDefendant 

PolseUi. 

95. Inresponse, and on or about December 28,2009, PlaintiffFrank sent Defendant PolseUi an emafl 

confinning Defendant PolseUi's fhreateningmessage and, againrequestedfhe fire code violations 

be corrected. Plaintifis stataltheywouldpaythebalanceoftheAgreonentpayments with certain 

written caveats, if the fire code violations were corrected. Defendant Polselli refused. 

96. GnDecember 31,2009 at approximately 10:00 ajn. Plaintiffmet with DefendantPoIsdli's General 

Manager, Domean Tax, and then on site Hotel Manager, Michael Asan. PlaintiffFrank advised 

them that he had obtained a restraining order to prevent the aforesaid Nate Brown from being 

within 500 feet of Plaintiff Frank. 

97. On December 31,2009 at approximately 6:00 p .m., said Nate Brown arrived at the Restaurant 

Premises. PMntiffFrank asked him to accompany him to the Hotel Manager's office. Plaintiff and 

Hotel manager, Michael Asan, stood by for the arrival of the Police to serve the aforesaid 

restraining order. 

98. GnDecember31,2009 at approximately 7:00p.m., PlaintiffTrankwas standing in the bararea 
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of theRestaurant Premises whereupon an unknownman approached PlaintiffFrank and without 

warning vidously punched PlaintiffFrank in the face several times. When PlaintiffFrank fell to the 

ground he was struck with a chair numerous times, and punched and kicked repeatedly. During 

the attack the unknown attacker stated that "Nate" and "Remo" (meaning the aforesaid Nate 

Brown and DefendantPolselli) said PlaintiffFrank was 'leaving this business oneway or theother." 

99. PlaintiffFrankwas left on the floor blood}' and iacoherentwithblurredvisionandunawareofhis 

surroundings. 

100. The RestaurantPremises at the time ofthe aforesaid attack wasfuU of patrons; at the time ofthe 

vicious attack on PlaintiffFrank, aU the patrons fled. 

101. Thepohceresponded to the scene and based upon atelephone confermcewithDefendantPolselli 

between officers Joseph, WriUiams, PickeU, and Artega wherein Defendant PolseUi advised the 

officers thathe w âs the owner ofthe premises and didnot sign any agreement with Plaintiffs and 

that Defendant PolseUi wanted PlaintiffFrank removed from the premises, and despite Plaintiff 

Frank showing said officers a copy ofthe Agreement, Officer PickeU issued PlaintiffFrank a 

trespass warning and ordered PlaintiffFrank from the Restaurant Premises, resulting in Plaintiff 

Frankbeing ousted from jhe business conducted on the Restaurant Premises without dueprocess 

and without court order. 

102. OnoraboutMarch03,2010, Defendants Karcho and PolseUi personaUy and through the agents 

Defendants 4660, Shutters and/or Boutique caused the locks to be changed on the doors ofthe 

Restaurant Premises in the middle ofthe night 

103. On or about March 04,2010, when PlaintifiFDiPUato went to open the Restaurant Premises for 
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business she found thai Plaintifis had been locked out of die RestaurantPremises. PlaintiffDiPilato 

immediately telephoned the Broward County Sheriffs office, produced a copy ofthe Agreement 

andrequested to eaterupon the Restaurant Premises. The deputies responding authorized Plaintiff 

DiPflato to enter thepremises. PlaintiffDiPilato thereupon contacted a locksmith and reentered the 

Restaurant Premises. Within ahalfhour thereafter, Defendants became aware ofPlaintifis5 reentry, 

caused the Broward County Sheriffs office to return to the premises and requested that the 

deputies so responding remove PlaintiffDiPflato and the employees ofPlaintiffs" business from the 

Restaurant Premises, which the responding deputies did do. After being so removed. Plaintiff 

DiPUato caused a copy ofthe Agreement and copies of checks paid to Defendants pursuant 

thereto to be shown to the deputies, who thereupon restored PlamtiffDipilato and the employees 

to possession of theRestaurant Premises. 

104. FoUowingMarch 04,2010, andinresponsetotheeventsofMarch 3,2010, andMarch 4,2010, 

Defendants Karcho and Polselli, again in the middle of die night, caused Plaintiffs' "Beachside 

•¥• / GriU" signtoberemovedfrom the front waU ofthe buildmg housing die Restaurant Pranises. Said 
•¥• / y> 

•* / V S 
Jk. / -t .i ^S^ cost in excess ofTen Thousand ($ 10,000.00) Dollars. Plaintiffs had to immediately purchase 

/$ •/ ^ fiew temporary signage, install same and purchase a new permanent sign for in excess of Ten 

y j> ..* / 
VA \ J" \c Thousand ($10,000.00) Dollars. 

£& x - ' i / ^ ^Tl 05. / B y April 06,2010 the Plaintiffs had cured aU the of aforesaid the fire code violations, atPlaintiffe 

X t0 « expense, except for a new " crash bar " lock on the lobby door leading from the restaurant 

J^ Premises into the Hotel Premises, and substantial repairs to the building's fire sprinkler system. 

106. On April 6,2010, the Fire Marshal re-inspected the Premises and closed the Plaintiff(s) restaurant 
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due to the remaining violations. As a result. Plaintiffs' business was closed. 

107. On April 6,2010, Defendant Karcho was also at the Premises. Defendant Karcho, during or 

immediately foUowingthe closureof the Restaurant Premises bythe Fire Marshal, while actingin 

ripped the alcoholic beverage license applicable to the restaurant Premises from the wall and 

j? assaultedandbaiteredPlaintiffs' empIoyee.DefendantKardio'sactionswereofsuchaviolentand 

disruptive nature that the Fire Marshal felt it necessary to call the Broward County Sheriff to 

control Defendant Karcho. 

108. On April 6,2010, afterthe Fire Marshal's inspection and closureof the Restaurant Premise for 

the violations) DefendantKarcho unlawfidly ordered Plaintiffs' employees from the premises and 

conducted another unlawful withholding of possession from Plaintiffs by chaining thedoors to the 

restaurant Premises and denying the Plaintiffs' access to the Restaurant Premises. 

109. QnApril 6,2010,DefendantKaichofaUedtoproperlyshutdoviTithegassystecnsinthekitchen. 

As a result, the next day, an odor of gas emanated from the restaurant This caused a substantial 

emergency response from the Fire Department The investigation took hours and caused the 

evacuation ofthe entire Premises. 

110. The aforesaid faUure of Defendant Karcho to properly shut down the gas systems in the kitchen, 

caused the gas lines to the Restaurant Premises be shut down by the gas company, resulting in 

significant costto Plaintiffs to have the gas lines tested, repaired as necessary, and gas service 

restored to the premises. 

111. As aresult ofthe aforesaid events beginning on April 6,2010, Plaintiffs' entire perishable food 

inventory spoiled. 
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112. Plaintiffs thereafter caused repairs to be made to the RestaurantPremises with respect to the fire ] J^ 

7 
code violations sufficient to permit the reopening ofthe Restaurant Premises 

113. When Plaintiffs finished correcting the said fire code violations, the Plaintiffs attempted to re-open 

the Restaurant Premises for business. This resulted in Defendant Karcho initiating a complaint to 

the Flonda Division of Alcohol Beverages and Tobacco that she was the licensee and that she no 

longer wished for Plaintiffs to conduct business under her Alcoholic Beverage license, 

notwithstanding the provisions ofthe Agreement Defendant Karcho's complaint resulted in the 

Restaurant Premises being closed again. 

114. Priorto the Plaintiffs being abletoinitiaUy open the Restaurant Premises, the Plainfiffe had to satisfy 

Defendants' delinquent alcoholic beverage suppHer bills in excess of $3,000.00. 

115. Defendants misrepresented the status of said alcoholic beverage hcense with governmental and 

controlling agendes. 

116. Defendants caused violations to attach to said alcoholic beverage hcense. 

117. Defendants interfered with plaintiffs use of said alcoholic beverage hcense by, including, but not 

limitedto contactingnumerous vendois and statingto than that Plaintifis did not have permission 

to conduct business or seU alcoholic beverages at the Restaurant Premises and that Defendants 

wished to block dehveries to Plaintiffs. 

1187 Defmdants otherwise Improperly mterferedwfthPlamti^ 

Premises pursuant to the aforesaid alcoholic beverage hcense, intending to close the Plaintiffs 

business, and deprive Plaintiffs of their livelihood. 

119. On orabout April 12,2010,PlainiifiSrecdvedamessage from the "Hotel Staff" that Defendants) 
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Karcho and PolseUi would unlock the premises in exchange for a payment of $50,000.00. 

120. These statements prompted further meetings with the Fire D epartment and the Broward County 

Sheriffs Office. Plaintiffs tendered copies of the Agreementto both agencies andrequested that 

they refrain from blocking Plaintiffs' reentry onto the Restaurant Premises 

121. OnoraboutApril 16,2010 both the Fire Department and the Broward County Sheriffs Office 

agreed that the dispute between Plaintifis and Defendants wras a d vU matter, and that Plaintifis were 

lawfully entitled to possession ofthe Restaurant Premises. 

122. On or about April 16,2010 the Plaintiffs reentered the Restaurant Premises. Upon reentry, 

Plaintifis realized that Defendants had caused the looting from fte RestaurantPremises ofPlaintiffs' 

entire inventory of thousands of doUars worth offood, and alcoholic beverages, and tampered with 

the electrical systems, air conditioning systems and computers. 

123. On Sunday, April 18,2010, Plaintiffs Frank and DiPflato went to the RestaurantPremises to check 

for possible flooding, due to massive rains on that date. Plaintiffs discovered that sometime 

between April 16,2010 when the Plaintiff's re-secured the premises, and Sunday April 18 2010, 

the Defendants and/oi the Defendants agents used their keys to enter the restaurant, and further 

looted the Restaurant Premises, taking the POS Computer system valued at approximately 

$ 10,000.00) and the Projection Televisions, valued at approximately $5,000.00 each, as, as weU 

as totaU}' disabling the Air-Conditioning systems. 

124. Shortly thereafter. Defendants' employee Mike Lange approached PlaintiffFrank and stated that 

Defendants Karcho and Polselli would sell Plaintiffs back the POS Computer system and 

projection televisions for $10,000.00. 
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125. Since the Plaintiffs' restauranthas been closed, the Restaurant Premises have been exposed to 

numerous thefis and acts of vandalism, including, but not limited to; front glass doors being broken; 

rear door being broken; andnumerous thefts of plants, outdoor furniture and a txaUer, aU belonging 

to Plaintiffs. 

126. On or about March 08, 2010 the Broward County Revenue CoUection Division posted a 

WARNING NOTICE (Final Notice) upon the Restaurant Premises that "there was a 30 day 

deadline" for the Defendants to pay their Tangible Personal Property taxes for the year 2008 

127. Plaintifis notified Defendants in waiting attached a copy ofthe WARNING NOTICE and plead 

wtith Defendants) to pay their taxes due, who refused to do so. As aresult thereof on or about 

April 4,2010, the Broward County Revenue Collection Division posted a Notice upon the 

Restaurant Premises that said premises could not be opened for business. 

128. Since the Defendants acquired ownership and operation ofthe Premises, Defendants refused to 

pay Sales Taxes. 

129. Saidrefusal and faftureto pay Sales Taxes has caused the State ofFIorida Department ofRevenue 

to issue in excess of $200,000.00 of Sales Tax Warrants. 

130. Pursuant to the terms and conditions ofthe Agreement the Defendants are obUgated to pay aU past 

current and future Sales Taxes that may accrue. 

131. "TheDefendantshaverefused to pay aU employee Withholding Taxes, Sodal Security Taxes and 

Medicare taxes thatmay accrue duringthe term of the Agreement, despite theprovisions ofthe 

Agreement. 

COUNT I - PLAINTIFF OCEANSIDE'S CLAIM FOR BREACH OF CONTRACT 
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AGAINST DEFENDANT 4660 

Plaintiff Oceanside sues Defendant 4660, and alleges: 

132. This is an action for breach of contract. 

133. Plaintiff Oceanside realleges and incorporates herein each and every allegation contained in 

paragraphs 1.through35.,45.through89.5and 102.through 131.,hereinabove, withthesame 

force and effect as if hereinafter set forth at length. 

134. Plaintiff Oceanside and Defendant 4660 entered into the Agreement. 

135. The Agreement is a valid contract between Plaintiff Oceanside and Defendant 4660. 

136. Defendant 4660 materially breached the Agreement in numerous ways, including, but not limited 

to, the following: 

(A) Failing to maintain the restrooms in a sanitary and healthy condition; 

(B) Failure to property clean andmaintain the restrooms and to timely clean blockages and 

jhuman feces from the restrooms; 

(C) failure to provide supplies in restrooms; 

(D) failing to cure and correct fire code violaikras; 

(E) failing to cure and correct health code violations; 

(F) failing to cure and correct violations with respect to the alcoholic beverage license 

applicable to the Restaurant Premises; 

(G) - " interfferimgmiji, obstructing aaddesym 

applicable to the Restaurant Premises; 

(H) refesiag to turn over and/or assign the alcoholic beverage license applicable to the 
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Resraurant Premises to Plaintiffs; 

(I) interfering with, obstructing and denying Plaintiffs' use of the parking lot; 

(J) failure to consent to and sign building permit applications and other relevant documents; 

(K) failure to make agreed upon improvements; 

(L) failure to pay taxes and licensing fees; 

(M) failure to pay utilities; 

(N) failure to pay for and maintain cable, cable television and satellite systems; 

(O) failure to comply corrective action required by governmental agencies and inspections 

conducted by governmental agencies; 

(P) failure to repair and maintain electrical, mechanical, air-conditidning, fire prevention and 

ventilation systems; 

(Q) failure to repair electrical code violations, including, but not limited to, feilure to correct 

faulty electrical wiring throughout the Restaurant Premises; 

(R) failure to make repairs to the Restaurant Premises; 

(S) charging the Restaurant Premises patrons for parking; 

(T) opening utility accounts in Plaintiff's business name: 

(U) filing false documents with municipal agencies in Plaintiff1 s business name; 

TV) Interfering with and disconnecting Plaintifis' Point of Sale (POS) system (credit card 

- processing); thereby, causing piaintiffto expend substantial sums for anew Point nfS.al.p 

(POS) system; 

(W) rendering the Restaurant Premises untenantable; 
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(X) causing the removal of Plaintiff s business sign; 

(Y) causing the loss, destruction and/or removal of Plamtiff s inv entory; 

(Z) disabling the Air-Conditioning systems servingfhe RestanrantPraoaises; failure to comply 

with the tems of the Agreement concaming Plaintiffs right of first refusal for the "tiki bar" 

located in the rear of the Premises (on beach) to Plaintiffs. 

137. PlaintiffOceanside has suffored damages asaproximateresultoftheaforesaidmaterialbreaches 

of the Agreement in the loss of its entire investment in the Restaurant Premises in excess of Six 

Hundred Thousand Dollars ($600,000.00). 

138. PlaintiffOceanside has suffered damages as aproximate result of the aforesaid material breaches 

of the Agreement consisting of lost profits in excess of One Million Dollars ($1,000,000.00). 

139. Pursuant to Section 6.11.4 of the Agreement, die prevailing party is entitled to an award of 

reasonable attorneys fees from tie non-prevailing party. 

WHEREFORE, Plaintiff Oceanside demands judgment fordamages consisting of the loss of its 

investment in fheRestaurantPremises, lost profits, the costs ofthis action, and reasonable attorneys fees, 

together with such other and furfhier relief as this Court may deem proper against Defendant 4660. 

COUNT H - PLAINTIFF OCEANSEDE'S FRAUD CLAIM AGAINST 
DEFENDANTS 4660 AND POLSELLI 

PlaintiffOceanside sues Defendants 4660 and Poiselli, and alleges: 

140. This is an action for fraud. 

141. Plaintiff Oceanside realleges and incorporates herein each and every allegation contamed in 

paragraphs 1. through 74., 79 through 89., 105. through 118., and 126. through 121., 
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hereinabove, with the same force and effect as if hereinafter set forth at length. i 0 

142. Defendant PolseUi, on behalf of Plaintiff Oceanside, made several false statements of material fact 

to Plaintiff Frank, on behalf of Plaintiff Oceanside, including, but not hmited to, the followmg: o> — 
J® (s (A) that the earned income for the Restaurant Premises in 2008 was in excess of One Million 

Dollars; 

(B) misrepresenting the income Plaintiff would derive from the premises; 

V (C) that Defendants would pay for certain substantial renovations and improvements to the restaurant without any intention on the part of Defendants to perform same; 

(D) that there were no pre-existing health, fire and building code violations; 

(E) that Defendants would pay taxes 'with respect to the Restaurant Premises and business 

operations conducted on the Restaurant Premises without any intention on the part of 

Defendants to pay same; 

(F) that Defendants would pay all applicable licensing fees without any intention on the part of 

Defendants to pay same; 

(G) that Plaintiff's customers would have free parking without any intention on the part of 

Defendants to provide same; 

(H) that Plaintiff s woul dhave unfettered use of the parking lot at the Premises without any 

intention on the part of Defendants to provide same; 

— (I) feat Plaintiff's could provide valet parking at plaintifis discretion -without any intention on 

the part of Defendants to permit same; 

(J) falsely representing the hotel's rate of oecupancy. 
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(K) fealDefendantsworMnotinierferewilfrPlamtiffsuseof^ 

beverage hcense without any intention on the part of Defendants to permit such use; 

(L) Thar the Restaurant Premises were in compliance ̂ ith Federal, State and Local laws and 

ordinances 

143. Defendant PolseUi knew at the time of utterance of such false statements that such statements were 

false. 

144. Defendant PolseUi made the aforesaid false statements for the purpose of inducing Plaintiff 

Oceanside and/or Frank to act in reliance thereon. 

145. Plamtiff Oceanside, in reliance upon the aforesaid false statements entered into the Agreement. 

146. PlaintiffOceanside,inrehanceiipon1beaforesaidfelsestatemQits invested funds in the Restaurant 

Premises in excess of Six Hundred Thousand Dollars ($600,000.00). 

147. PlaintiffOceanside as aresult of the aforesaid false statements has suffered damage in fheloss of 

its entire investment in the restaurant Premises in excess of Six Hundred Thousand Dollars 

($600,000.00). 

148. PlaintiffOceanside as aresult of the aforesaid false statements has suffered damage consisting of 

lost profits in excess of One Million Dollars ($1,000,000.00). 

WHEREFORE, PlaintiffOceanside demands judgment for damages consisting of the loss of its 

investment in the Restaurant Premises, lost profits, punitive damages, interest, and the costs ofthis action, 

together with, such other and fortherrclief as this Courtmay deem proper aga-mHf Defendante 4660 and 

Poiselli. 

COLTsTT HI - PLAJNTTFF OCEANSIDE'S CLAIM FOR FRAUD 
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IN THE INDUCEMENT AGAINST DEFENDANTS 4660 AND POLSELLI 

PlaintiffOceanside sues Defendants 4660 and Poiselli, and alleges: 

149. This is an action for fraud in the inducement. 

150. PlaintiffOceanside realleges and incorporates herein each and every allegation contained in 

paragraphs 1. through 51., 53.through 74., 80 through 83., 85.through 88., 105 through 106., 

112. through 118., and 126. through 131., and paragraph 142., including subdivisions a through 

1. thereof, hereinabove, with the same force and effect as if hereinafter set forth at length. 

151. The aforesaid false statements were misrepresentations of material facts. 

152. DefendantPolselliknewor shouldhaveknown ofthe falsity ofthe aforesaid false statements atthe 

time of utterance of such false statements. 

153. Defendant Poiselli intended that the aforesaid false representations and statements of material feet 

would induce PlaintiffOceanside and/or Frank to rely on the aforesaid felse representations and 

statements of material fact and act thereon. 

154. PlaintiffOceanside, in rehance upon the aforesaid false statements altered into the Agreement 

155. PlaintiffOceanside, iarelknceuponfeeaforesaidfelsestataneatsmv^tedfimdsinfeeReslaurant 

Premises in excess of Six Hundred Thousand Dollars ($600,000.00). 

156. PlaintiffOceanside as aresult of theaforesaid false statements has suffered damage in the loss of 

its entire investment in the restaurant Premises in excess of Six Hundred Thousand Dollars 

($600,000.00). - - - - - - -

157. PlaintiffOceanside as a result ofthe aforesaid false statements has suffered damage consisting of 

lost profits in excess of One Million Dollars ($1,000,000.00). 

Page 31 of 60 



WHEREFORE, PlaintiffOceanside demands judgment for damages consisting of the loss of its 

mvestment in the Restaurant Premises, lost profits, punitive damages, interest, and the costs ofthis action, 

together with such other and fiirtherrelief as this Court may deem proper against Defendants 4660 and 

Poiselli. 

COUNT IV - PLAINTIFF OCEANSIDE'S CLAIM FOR 

F1LAUDULENT MISREPRESENTATION AGAINST 

DEFENDANTS 4660 AND POLSELLI 

PlaintiffOceanside sues Defendants 4660 and PolseUi, and alleges: 

158. This is an action for fraudulent misrepresentation. 

159. PlaintiffOceanside realleges and incorporates herein each and every allegation contained in 

paragraphs 1. through 51., 53. through 74., 80 through 83., 85. through 88., 105 through 106., 

112. through 118., and 126. through 131., and paragraph 142„ including subdivisions a through 

L thereof hereinabove, with the same force and effect as if hereinafter set forth at length. 

160. The aforesaid false statements were false representations of material facts. 

161. Defendant Poiselli knew at the time of utterance of such false statements that such statements were 

false. 

162. Defendant Poiselli intended that the aforesaid false representations and statements of material feet 

would induce PlaintiffOceanside and/or Frank to rely on the aforesaid false representations and 

statements of material fact and act thereon. 

T 63; Plaintiff Oceanside,-in reliance upon the aforesaid false statements entered hrto-ihe Agreement.. 

164. PlaintiffOceanside, inrdianc^iipontheaforesaidfelsesMementsinvestedftiQdsinthe Restaurant 

Premises in excess of Six Hundred Thousand Dollars ($600,000.00). 
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165. PlaintiffOceanside as aresult ofthe aforesaid false statements has suffered damage in the loss of 

its entire investment in the restaurant Premises in excess of Six Hundred Thousand Dollars 

($600,000 00). 

166. PlaintiffOceanside as aresult ofthe aforesaid false statements has suffered damage consisting of 

lost profits in excess of One Mdlion Dollars ($1,000,000.00). 

WHEREFORE, Plaintiff Oceansidedemandsjudgmentfor damages consisting ofthe loss of its 

investment in the Restaurant Premises, lostprofits, punitive damages, interest, and the costs ofthis action, 
< .—, 

togetiiervvithsuc^ofeerandfiirtherrehefasthis Court may deem proper againstDefendants 4660 and 

PolseUi. 

COUNT V -
PLAINTIFF OCEANSIDE'S CLAIM FOR NEGLIGENT 
MISREPRESENTATION AGAINST DEFENDANTS 4660 

AJSD POLSELLI 

PlaintiffOceanside sues Defendants 4660, and Poiselli, and alleges: 

167. This is an action for fraudulent misrepresentation. 

168. PlaintiffOceanside realleges and incorporates herein each and every allegation contained in 

paragraphs 1. throughSl., 53. through 74., 80through83., 85. throughSS., 105 through 106., 

112. through 118., and 126. through 13 L, and paragraph 142., including subdivisions a through 

1. thereof, hereinabove, with the same force and effect as if hereinafter set fortih at length. 

169. The aforesaid felse statements were misrepresentations of material facts. 

170. Defendant Poiselli either knew at the time of utterance of such misrepresentations, made the 

misrepresentations without knowledge ofthe tmth or felsity thereof, or should have kno-wn the 
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representations were false. /^ o^i 

171. Defendant Poiselli intended to induce Plaintiffs Oceanside and Frank to act on the 

misrepresentations. 

172. PlaintiffOceanside, in justifiablereliance upon die aforesaid misrepresentations entered into the 

Agreement. 

173. PlaintiffOceanside, in justifiable rehance upon the afore said misrepresentations invested funds 

in the Restaurant Premises in excess of Six Hundred Thousand Dollars ($600,000.00). 

174. PlaintiffOceanside as aresult ofthe aforesaid misrepresentations has suffered damage in the loss 

of its entire investment in the restaurant Premises in excess of Six Hundred Thousand Dollars 

($600,000.00). 

175. PlaintiffOceanside as aresult ofthe aforesaidmisrepresmtafions has suffered damage consisting 

of lost profits in excess of One Million Dollars ($1,000,000.00). 

WHEREFORE, PlaintiffOceanside demands judgment for damages consisting ofthe loss of its 

investment in the Restaurant Premises, lostprofits, punitive damages, interest and the costs ofthis action, 

together with such otiher and further relief as this Court may deem proper against D efendants 4660 and 

Poiselli. 

COUNT V I -
PLAINTTFF OCEANSIDE'S CLAIM FOR WRONGFUL EVICTION 

AGAINST 4660, SHUTTERS, BOUTIQUE, KABCHO, AND POLSELLI 

PlaintiffOceanside sues Defendants 4660, Shutters, Boutique, Karcho, andPolselli, andalleges: 

176. This is an action for wrongful eviction. 

177. PlaintiffOceanside realleges and incorporates herein each and every allegation contained in 
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paragraphs 1. through 131., hereinabove, with the same force and effect as ifhereinafter set forth 

at length. 

178. The aforesaid actions ofthe Defendants 4660, Shutters, Boutique, Karcho, and Poiselli resulted 

in the closure ofthe business operated by Plaintiff Oceanside on the Restaurant Premises without 

due process of law. 

179. The aforesaid actions ofthe Defendants 4660, Shutters, Boutique, Karcho, and Poiselli constitute 

self-help eviction without complying with the statutoryrequirementsprovidedfro in Chapter 83, 

Florida Statutes. 

180. PlaintiffOceansideinvested funds in the Restaurant Premises in excess of Six Hundred Thousand 

DoUars ($600,000.00). 

181. PlamtiffOceanside^asaresultoftbeimlawfulandself-helpevictiontacticsofsaiddefendants has 

suffered damage in t ie loss of its entire investment in the restaurant Premises in excess of Six 

Hundred Thousand Dollars ($600,000.00). 

182. PlamfiffCkxanside, as aresult of feeuidawfr]! and seff̂ ^ has 

suffered damage consisting of lost profits in excess of One Million Dollars ($1,000,000.00) 

WHEREFORE, PlaintiffOceanside demands judgment for damages consisting of the loss of its 

investmetit in the Restaurant Premises, lostp^fite, interest, and the costs ofthis action, together with such 

other and further relief as this Court may deem proper againstDefendants 4660, Shutters, Karcho and 

- PolseUi-

COUNT VH - CONSTRUCTIVE EVICTION 
PLAINTIFF OCEANSIDE'S CLAIM FOR CONSTRUCTIVE EVICTION AGAINST 

4660, SHUTTERS, BOUTIQUE, KARCHO, AND POLSELLI 

Page 35 of 60 



PlaintiffOceanside sues Defendants 4660, Shutters, Boutique, Karcho, and Poiselli. and alleges: 

183. This is an action for constructive eviction. 

184. PlaintiffOceanside realleges and incorporates herein each and every aUegation contained in 

paragraphs 1. through 13 L,heremaboYe, with the same force and effect as ifhereinafler set forth, 

at length. 

185. Due to the aforesaid actions ofthe Defendants 4660, Shutters, Boutique, Karcho, and Poiselli 

which have caused the Restaurant Premises to be untenantable, PlaintiffOceanside was forced to 

abandon the Restaurant Premises. 

186. PlaintiffOceansideinvested funds in the Restaurant Premises in excess of Six Hundred Thousand 

DoUars ($600,000.00). 

187. PlaintiffOceanside, as aresult ofthe aforesaid actions ofthe Defendants 4660, Shutters, Boutique, 

Karcho, and PolseUi which have caused the Restaurant Premises to be untenantable, has suffered 

damage in the loss of its entire investment in the restaurant Premises in excess of Six Hundred 

Thousand DoUars ($600,000.00). 

188. PlaintiffOceanside, as aresult ofthe aforesaid actions ofthe Defendants 4660, Shuttess, Boutique, 

Karcho, and PolseUi which have causedthe Restaurant Premises to be untenantable, has suffered 

damage consisting of lost profits in excess of One Million DoUars ($1,000,000.00) 

WHEREFORE, PlaintiffOceanside demands judgment for damages consisting ofthe loss of its 

investment in the Restaurant Premises, lostprofits, interest, and the costs ofthis action, together with, such 

other and further relief as this Court may deem proper against Defendants 4660, Shutters, Karcho and 

Page 36 of 60 



, CCV-C' 

/ - c * ^ - -M, , 

PolseUi. ^ r , ^ ^ / A ^ ^ c ^ ^ 

COUNT YDI - FORCIBLE ENTRY AND UNXAWFUL DETAINER * ^ ^ V ^ ^ ' 
PLAINTIFF OCEANSIDE'S CLAIM FOR POSSESSION AND DAMAGES AGAINST ^ 

4660, SHUTTERS, BOUTIQUE, KARCHO, AND POLSELLI 

PlaintiffOceanside sues Defendants 4660, Shutters, Boutique, Karcho, and PolseUi, and aUeges: 

189. This is an action to recover possession of real property forcibly detained in Broward County, 

Florida, and for damages in excess of the sum of $ 15,000.00 as a result thereof. 

190. Plaintiff Oceanside realleges and incorporates herein each and every allegation contained in 

paragraphs 1. through 131., hereinabove, with the same force and effect as ifhereinafter set forth 

at length.. 

HM. On September 17,2009, PlaintiffOceanside lawfuHy entered into possession ofthe Restaurant 

Premises pursuant to the Agreement 

192. Plaintiff Oceanside is entitled to possession ofthe Restaurant Premises. 

193. Defendants 4660, Shutters, Boutique, Karcho, and PolseUi have fordbly tamed PlaintiffOceanside 

out of and withhold possession ofthe Restaurant Premises from PlaintiffOceanside. 

WHEREFORE, PlaintiffOceanside demands judgment forpossession ofthe Restaurant Premises 

and damages and the costs ofthis action, together with such other and further rehef as this Court may deem 

proper against Defendants 4660, Shutters, Boutique, Karcho and Poiselli. 

COUNT - IX SPECIFIC PERFORMANCE 
PLAINTIFF OCEANSIDE'S CLAIM FOR SPECIFIC PERFORMANCE AGAINST 

Plaintiff Oceanside sues Defendant 4660, and alleges: 

194. This is an action for specific perfoimance ofthe Agreement 
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195. Plaintiff Oceanside reaUeges and incorporates herein each and every allegation contained in 

paragraphs 1. through 131., hereinabove, hereinabove, with the same force and effect as if 

hereinafter set forth at length. 

196. PlaintiffOceanside, up_ until PlaintiffOceanside was prevented from doing so by the actions of 

Defendant 4660, and Defendants Karcho andPolselli on behalf ofDefendant 4660, performed aU 

of its obligations pursuant to the Agreement. 

197. PlaintiffOceanside is ready, wiUing and able to continue performing its obligations under the 

Agreement. 

198. Notwithstanding the performance by Plaintiff Oceanside pursuant to the Agreement, Defendant 

4660 has faded and refused, and still fails and refuses, to perform its obligations pursuant to the 

Agreement, including, but not limited to those obligations ofDefendant 4660 contained in sections 

3.16, 3.2,3.3, 3.4, 3.6,4.3.2,4.3.3, 4.3.5, 43.7 6.1, and 6.11.2, of the Agreement. 

199. Defendant 4660,s obligations pursuant to the Agreement are definite and certain in all ofthe 

essential elements thereof. 

200. PlaintiffOceansideofferstor^umetheperfomianceofitsobHgationspuimianttotheAgr^anent 

201. Pursuant to Section 6.11.4 of the Agreement, the prevailing party is entitled to an award of 

reasonable attorneys fees from the non-prevailing party. 

202. PlaintiffOceanside has no adequate remedy at lawbecause the location ofthe Restaurant Premises 

adjacent to-beach areas and the Agreement and the terms thereof constitute aunique business -

opportunity. 

WHEREFORE, PlaintiffOceanside demands judgment that Defendant 4660 be required to 
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perform its obligations pursuant to the Agreement together with judgment for the costs ofthis action, and 

reasonable attorneys fees, together with such other and further rehef as this Court may deem proper. 

COUNT - X UNJUST ENRICHMENT 

PLAINTIEF OCEANSIDE'S CLAIM FOR 
UNJUST ENRICHMENT AGAINST 

DEFENDANTS 4660, POLSELLI AND KARCHO 

Plaintiff Oceanside sues Defendant 4660, and alleges: 

203. This is an action for unjust enrichment 

204. This Count is pled in the alternative to Plaintiff Oceanside's claims for Breach of Contract (Count 

I herein) and Specific Performance (Count EX). 

205. PlaintiffOceanside reaUeges and incorporates herein each and every allegation contained in 

paragraphs 1. through 131., hereinabove, hereinabove, with the same force and effect as if 

hereinafter set forth at length. 

206. PlaintiffOceanside invested funds in the RestaurantPiemises in excess of Six Hundred Thousand 

DoUars ($600,000.00) as aresult ofthe representations made by DefendantPolsellionbehalf of 

Defendants 4660, PolseUi and Karcho. 

207. PlaintiffOceanside has confened thebenefits of its investment in the Restaurant Premises upon 

Defendants 4660, Poiselli and Karcho. 

208. Defendants 4660, Poiselli and Karcho have knowledge ofthe investment made by Plaintiff 

Oceanside and the benefits to the restaurant Premises as a result thereof. 

209. Defendants 4660, Poiselli and Karcho have accepted or retained the benefits so conferred by 

Plaintiff Oceanside. 
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210. The circumstances are such that it would be inequitable for Defendants 4660, PolseUi and Karcho 

to retain the benefits so conferred by Plaintiff Oceanside without paying fair value therefor. 

WHEREFORE, Plaintiff Oceanside demands judgment againstDefendants 4660, PolseUi and 

Karcho in an amount within the jurisdictional limits ofthis Court, togetler -with the costs ofthis action, and 

such other and further rehef as this Court may deem proper. 

COUNT XI - EQUITABLE ESTOPPEL 
CLAIM OF PLAINTIFFS OCEANSIDE, FRANK AND DiPilato 

FOR EQUITABLE ESTOPPEL 

AGAINST DEFENDANTS 4660 AND POLSELLI 

Plaintiffs Oceanside, Frank and DiPUato sue Defendants 4660 and PolseUi and aUege: 

211. This is an action for equitable estoppel. 

212. This Count is pled in the alternative to Plaintiff Oceanside's claims for Breach of Contract (Count 

I herein) and Specific Performance (Count IX). 

213. Plaintiffs Oceanside, Frank and DiPilato reaUege and incorporates herein each and every aUegation 

contained in paragraphs 1. through 51., 53. through 74., 80 through 83., 85. through 88., 105 

through 106., 112. through 118., and 126. through 131., and paragraph 142., including 

subdivisions a. through L thereof hereinabove, with the same force and effect as ifhereinafter set 

forth at length. 

214. Defendant PolseUi on behalf ofhimself and Defendant 4660 made several representations of 

material feet to PlaintiffFrank, onbebalfofhimself; and Plaintiffe Oceanside and DiPUato, including, 

but not limited to, the following: 

(A) thattheeamedmcomefortheRestaurantPremisesin2008 was in excess ofOne Million 
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Dollars; 

(B) misrepresenting the income Plaintiff would derive from the Restaurant Premises; 

(C) that D efendants would pay for certain substantial renovations and improvements to the 

Restaurant Premises; 

(D) that there were no pre-existing health, fire and building code violations; 

(E) that Defendants wotdd pay taxes with respect to the Restaurant Premises and business 

operations conducted on the Restaurant Premises; 

(F) that Defendants would pay aU applicable licensing fees; 

(G) that the customers ofthe Restaurant Premises would have free parking; 

(H) that the customers ofthe Restanrant Premises would have unfettereduse of theparking lot 

at the Premises; 

(I) that Plaintiffs could provide valet parking at Plaintiffs' discretion on the Premises; 

(J) that Defendants would not interfere with Plaintiffe"' use ofthe Restaurant Premises alcoholic 

beverage hcense; 

(K) That the Restaurant Premises were in comphance with Federal, State and Local laws and 

ordinances. 

215. The aforesaid representations made by D efendant PolseUi were contrary to the position later 

assertedby Defeadant PolseUi, on bdialfofhimself and Defendant 4660, in thatDefeadants PolseUi 

and 4660 later faued-andTefased to: 

(A) penmttheoperationofPlaintiffOceanside'sbusin^sontheRestaurantPremises free from 

interference of Defendants Poiselli, Shutters, Boutique, Karcho and PolseUi; 
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(B) aUow PlaintiffOceanside to derive income from the Restaurant Premises; 

(C) correct pre-existing health, fire and buUding code •violations; 

(D) pay for certain substantial renovations and improvements to the Restaurant Premises; 

(E) pay taxes with respect to the Restaurant Premises and business operations conducted on 

the Restaurant Premises; 

(F) pay all applicable Ucensing fees; 

(G) AUow the patrons of the Restaurant Premises to have free parking on the Premises; 

(H) Allow Plaintiff Oceanside unfettered use of the parking lot at the Premises; 

(I) interferingTOthPlaintiffOc^anside'suseoftheRestaurantPremises alcoholicbeverage 

license; 

(J) ensure that, and cooperate with Plaintiff Oceanside's efforis to ensure, that the Restaurant 

Premises were in comphance with Federal, State and Local laws and ordinances. 

216. Plaintiffs Oceanside, Frank and DiPilato reHed on the aforesaid representations ofDefendant 

PolseUi, on behalf ofhimself and Defendant 4660 in investing funds in the Restaurant Premises in 

excess of Six Hundred Thousand DoUars ($600,000.00). 

217. Plaintiffs Oceanside, Frank and DiPUato changed theirposition to their detriment based on the 

aforesaid representations and their rehance upon the aforesaid representations by investing funds 

in the Restaurant Premises in excess of Six Hundred Thousand DoUars ($600,000.00). 

VsTiEREFGRE^Piaintiffs Oceanside, Frank andDiPUato demand judgment against Defendants __ 

4660 andPolselhin an amount within thejurisdictional limits ofthis Court, togeiherwith the costs ofthis 

action, and such other and further relief as this Court may deem proper. 
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COUNT XII - PROMISSORY ESTOPPEL 
CLAIM OF PLAINTIFFS OCEANSIDE, FRANK AND DiPUato 

FOR PROMISSORY ESTOPPEL 
AGAINST DEFENDANTS 4660 AND POLSELLI 

Plaintiffs Oceanside, Frank and DiPilato sue Defendants 4660 and PolseUi and aUege: 

218. This is an action for promissory estoppel. 

219. ThisCountispledmftealtmiativetoPlamfiffOcean^ 

I herein) and Specific Performance (Count DQ. 

220. PlamtifisOceanside,Fiffl)kaadDiPila^ 

contained in paragraphs 1. through 51., 53. through 74., 80 through 83., 85. through 88., 105 

through 106., 112. through 118., and 126. through 131., and paragraph 142., including 

subdivisions a. through L thereof heanemabove, withthesameforceandeffectasifhereinafterset 

forth at length. 

221. Defendant PolseUi on behalf of himself and Defendant 4660 made several promises and 

representations of material factto PlamtiffFrank, onbdaalfofhimselfand Plaintiffe Oceanside and 

DiPilato, including, but not limited to, the foUowing: 

(A) 1fraitheeamedinc»mefortheRestamantI^mi^ 

Dollars; 

(B) That Plaintifis Oceanside and Frank would derive income from the Restaurant Premises; 

(C) thatDefeadantswouldpayforc^jtainsubstantialrenovationsandmiprovementstothe 

Restaurant Premises: 

(D) that there were no pre-existing health, fire and building code violations; 
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(E) that Defendants would pay taxes with respect to the Restaurant Premises andbusiness 

operations conducted on the Restaurant Premises; 

(F) that Defendants would pay aU applicable licensing fees; 

(G) that the customers ofthe Restaurant Premises would have free parking; 

(H) that the customers ofthe Restaurant Pieoiises wouldhaveurfdlereduseoftheparidnglot 

at the Premises; 

(I) that Plaintiffs could provide valet parking at Plaintiffs' discretion on the Premises; 

(J) that Defendants would not interfeie with Plauatiffs' use ofthe Restaurant Premises alcoholic 

beverage hcense; 

(K) That the Restaurant Premises were in compliance with Federal, State and Local laws and 

ordinances. 

222. The aforesaid promises and representations of material fact made by Defendant PolselU were 

contrary to the positionlater asserted by Defendant Poiselli, onbehalf ofhimself and Defendant 

4660, in that Defendants PolseUi and 4660 later faded and refused to: 

(A) pennit the operation ofPlaintiff Oceanside's business on the Restaurant Premises free from 

interference of Defendants Poiselli, Shutters, Boutique, Karcho and PolselU; 

(B) aUow Plaintiff Oceanside to derive income from the Restaurant Premises; 

(C) correct pr&-existing health, fire and building code violations; 

(D) payfor certain "substantial rdaovations'andim.provements'to-the-RestauiantT'reoiises;-

(E) pay taxes with respectto the Restanrant Premises andbusiness operations conducted on 

the Restaurant Premises: 
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(F) pay all applicable licensing fees; 

(G) AUow the patrons ofthe Restaurant Premises to have free parking on the Premises; 

(H) Allow PlaintiffOceanside unfettered use ofthe parking lot at the Premises; 

(1) interfering with PlaintiffOceanside's use ofthe Restaurant Premises alcoholic beverage 

license; 

(I) ensure that, and cooperate with Plaintiff Oceanside's efforts to ensure, that the Restaurant 

Premises were in comphance with Federal, State and Local laws and ordinances. 

223. Plaintiffs Oceanside, Frank and DiPilato relied on the aforesaid promises andrepresentahons of 

material fact made by Defendant PolseUi. 

224. Theaforesaid promises and representations of material fectmade by Defendant PolseUi were made 

to induce, and in fact did induce. Plaintiffs Oceanside, Frank and DiPUato, to invest funds in the 

Restaurant Premises in excess of Six Hundred Thousand Dollars ($600,000.00). 

225. Defendant PolseUi reasonably should have expected the aforesaid promises and representations 

of material fact made by him to induce action on the part of Plaintiffe Oceanside, Frank and 

DiPUato. 

226. As a result ofthe aforesaid promises and representations of material fact made by Defendant 

PolseUi, Plaintifis Oceanside, Frank and DiPUato changed their position to their detrimentby 

investing funds in the Restaurant Premises in excess of Six Hundred Thousand Dollars 

\$obu;uvQ.\jKj). — 

WHEREFORE, Plaintiffs Oceanside, Frank and DiPUato demand judgment againstDefendants 

4660 and PolselU in an amount within the jurisdictional limits ofthis Court, together wife the costs ofthis 
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action, and such other and furfher relief as this Court may deem proper. 

COUNT Xfll - EQUITABLE LIEN 
CLAIM OF PLAINTIFFS OCEANSIDE, FRANK AND DiPilato 

FOR ESTABLISHMENT AND FORECLOSURE OF EQUITABLE LIEN AGAINST 
DEFENDANT 4660 

Plaintiffs Oceanside, Frank and DiPUato sue Defendant 4660 and aUege: 

227. This is an action to establish and foreclose an equitable hen on the Restaurant Premises, whichis 

apart of the real property located on the Premises, situate, lying and being in Broward County, 

Florida, described as foUows: 

Lots 11, 12, 13,14,15,16,17,18 and 19, in Block 10, and Lots 14,15,16 and 17, in 
Block 9, of LAUDERDALE BY THE SEA according to fee Plat thereof; recorded in 
Plat Book 6, Page 2, ofthe Public Records of Broward County, Florida; ALSO aU of 
feat parcel of land, if any, bounded on the West by fee Easterly line of said Lots 14,15, 
16 and 17, of said Block 9, bounded on the East by the Atlantic Ocean, bounded on the 
North by fee North line of Lot 17 of said Block 9, extended Easterly to fee Atlantic 
Ocean and bounded on fee South by fee South line of Lot 14 of said Block 9, extended 
Easterly to the Atlantic Ocean, said land fronting fee Atlantic Ocean. 

hereinafter referred to as fee "Real Property". 

228. Plaintiffs Oceanside, Frank and DiPilato reaUege and incorporate herein each and every allegation 

contained in paragraphs 1. through 51., 53. through 74., 80 through 83., 85. through 88., 105 

through 106.. 112. through 118., and 126. through 131., and paragraph 142., including 

subdivisions a. through 1. thereof hereinabove, wife fee same force and effect as ifhereinafter set 

forth at length. 

~229.—Notwithstanding feeobligations of 4660 pursuant-to the Agreement, Plaintiffs Oceansid^Frank 

and DiPilato have caused improvements to be made to theReal Property to perform fee obligations 

that Defendant 4660 was to perfoim to fee Real Property pursuant to fee Agreemeait, wife fee 
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knowledge and consent of Defendants 4660, PolseUi and Karcho, to-wit: 

(A) to cure the aforesaid fire code violations; 

(B) to correct pre-existing health code violations; and 

(C) to correct preexisting building code violations 

Plamtifis Oceanside, Frank and DiPUato have additionally caused improvements to be made to the 

Real Property andhave invested sums in excess of Six Hundred Thousand DoUars ($600,000.00) 

in the Restaurant Premises, a substantial portion of which has b een incorporated into the Real 

Property. 

230. The remedies at law of Plaintiffs Oceanside, Frank and DiPUato are inadequate because 

(A) said Plaintiffe cannot recover the funds so expended which have been used for 

improvements which have been incorporated wife fee knowledge and consent of 

Defendants 4660, PolseUi and Karcho, into the Real Property,.and 

(B) Defendant 4660 has been unjusdy enriched by retaining fee benefits ofthe improvements 

made by Plaintiffs Oceanside, Frank and DiPUato to the Restaurant Premises without 

compensating said Plaintiffe therefor. 

231. The actions ofDefendant PolseUi on behalf ofDefendant 4660 were designed to induce Plaiatiffs 

Oceanside, Frank and DiPUato to improve fee Restaurant Premises located upon the Real Property 

wheal in reahty. Defendants PolselU, Karcho, and 4660 had no intention of honoring their 

-commitments pursuant to the Agreement 

WHEREFORE, Plamtifis Oceanside, Frank andDiPUato requestjudginentagainstDefendant4660 

(A) Establishing an equitable hen against fee Real Property in an amount in excess of Six 
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Hundred Thousand DoUars ($600,000.00) or such other sum as this Court sbaO determine; 

(B) Thatfeeeqmtablehensoestablishedbeadjudicatedsupenortoanyright,title,claim or 

interests ofthe Defendants of any of them; 

(C) Foreclosing the equitable hen so established, and that fee real Properly be sold pursuant 

to Judgment ofthis Court; 

(D) For the costs ofthis action, and; 

(E) For such other and further rehef as this Court may deem just and proper. 

COUNT XIV - CONSTRUCTIVE TRUST 

CLAIM OF PLAINTIFFS OCEANSIDE, FRANK AND DiPilato 
FOR ESTABLISHMENT OF CONSTRUCTIVE TRUST 

AGAINST DEFENDANTS 4660, POLSELLI AND EARCHO 

Plaintiffe Oceanside, Frank and DiPUato sue Defendants 4660, PolseUi and Karcho and allege: 

232. This is an action to estabHsh a constructive trust for fee benefit ofPlaintiffs Oceanside, Frank and 

DiPilato against Defendants 4660, PolseUi, and Karcho, upon the Real Property, and anyproceeds 

ofthe sale thereof, and distribution ofthe proceeds of any sale thereof. 
> • — • £ _ _ . • — • — • • 

233. Plaintiffs Oceanside, Frank and DiPUato reaUege and incorporate herein each and every aUegation 

contained in paragraphs 1. through 51., 53. through 74., SOthrough 83., 85. through88., 105 

through 106., 112. through 118., and 126. through 131., and paragraph 142., including 

subdivisions a through 1. thereof, hereinabove, wife the same force and effect as ifhereinafter set 

forth at length. 

234. Defendant PolseUi on behalf ofhimself and Defendant 4660 madepromises to PlaintiffFrank, on 

behalf ofhimself and Plaintifis Oceanside and DiPUato, including, butnot limited to, the following: 
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(A) That Defendants would pay for certain substantial renovations and improvements to fee 

Restaurant Premises as represented by Defendant Poiselli; 

(B) That there were no pre-existing health, fire and building code violations; 

(C) That theRestaurantPremiseswerein comphance witiiFederal, State andLocallaws and 

ordinances. 

235. Based upon feepromises made byDefendantPolseUi, Plaintiffs Oceanside, Frank andDiPUato 

altered into a confidential relationship with Defendants 4660, PolseUi and Karcho to manage the 

business conducted at the Restaurant Premises. 

236. In rehance on said promises. Plaintiffs Oceanside, Frank and DiPUato have caused improvements 

to be made to fee Real Property and have invested sums in excess of Six Hundred Thousand 

Dollars ($600,000.00) in the Restaurant Premises, a substantial portion of which has been 

incorporated into the Real Property. 

237. Defendants 4660, PolselU and Karcho breached the promises made by 

(A) Failing to pay for certain substantial renovations and improvements to the Restaurant 

Premises as represented by Defendant PolseUi; 

(B) Fading to cure pre-existing health, fire and building code violations; and 

(C) Failing to ensure that fee Restaurant Premises and the Premises were in comphance wife 

Federal, State and Local laws and ordinances. 

(A) said Plaintiffs cannot recover fee funds so expended which have been used for 

improvements which have been incorporated with fee knowledge and consent of 
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Defendants 4660, PolseUi and Karcho, into the Real Property.and 

(B) Defendant 4660, PolseUi and Karcho have been unjustly enriched by retainingthe benefits 

ofthe improvements made by Plaintiffe Oceanside, Frank and DiPUato to the Restaurant 

Premises without compensating said Plaintiffs therefor. 

WHEREFORE, Plaintiffe Oceanside, Frank and DiPUato request judgment against Defendants 

4660, Poiselli, and Karcho establishing a constmctive trust for the benefit of Plaintiffs Oceanside, Frank 

and DiPUato upon theReal Property, and anyproceeds ofthe sale thereof̂  and distribution of the proceeds 

of any sale thereof in an amountin excess of Six Hundred Thousand DoUars ($600,000.00) or such other 

sum as this Court shaU determine, togefeer with fee costs ofthis action, and such other and fiirther rehef 

as this Court may deem just and proper. 

COUNT XV - TORTIOUS INTERFERENCE WITH 

ADVANTAGEOUS BUSINESS RELATIONSHIP 
CLAIM OF PLAINTIFFS OCEANSIDE, FRANK AND DIPILATO 

FOR TORTIOUS INTERFERENCE WITO ADVANTAGEOUS BUSINESS 
RELATIONSHIP 

AGAINST DEFENDANTS 4660, BOUTIQUE, POLSELLI, AND KARCHO 

Plaintiffs Oceanside, Frank and DiPUato sueDefendants 4660. Boutique, PolseUi and Karcho and 

allege: 

239. This is an action for tortious interference by Defendants 4660, Boutique, PolseUi and Karcho with 

an advantageous business relationship between Plaintiffs Oceanside and Frank and DiPUato. 

240. Plaintiffs Oceanside, Frank and DiPUato reaUege and incorporate heron each and every aUegation 

contained in paragraphs 1 through32., 45. through 51., and 60. through 125. hereinabove, wife 

the same force and effect as ifhereinafter set forth at length 
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241. During the month ofDecember, 2009, Defendants PolselU and Karcho communicated with Plaintiff 

DiPUato for feepuipose of attempting to convince Plaintiff DiPUato to disassociate herself with 

Plaintiffs Oceanside and Frank. 

242. Defendants Karcho and PolseUi made these eommunieations on behalf of themselves and 

Defendants 4660 and Boutique. 

243. Defendants 4660, Boutique, Poiselli and Karcho had knowledge ofthe business relationship 

between Plaintiffs Oceanside, Frank and DiPUato. 

244. Defendants 4660, Boutique, PolseUi and Karcho had knowledge ofthe Agreement. 

245. Defendants 4660, Boutique, PolseUi and Karcho induced Plaintiff DiPUato, as aresult of feose 

communications, to take actions to enter into an oral agreement wife Defendants 4660, Boutique, 

PolseUi and Karcho to operate fee business located upon fee Restaurant Premise independently 

of Plaintiffe Oceanside and Frank. 

246. Defendants 4660, Boutique, PolseUi and Karcho feereafter, by and through themselves and their 

agents, additionaUy took actions during fee month ofDecember, 2009, to prevent Plaintiffs 

Oceanside andFiank from having access to feebusiness located upon the Restanrant Premises and 

fee Restaurant Premises and enjoying thebenefits of feebusiness relationship between Plaintiffs 

Oceanside, Frank and DiPUato by. 

(A) mducmgPlamtiffDiPUatoto changetheaccountingsoftwareusedby PlaintiffOceanside 

to record sales ofthe business located upon the Restaurant Premises to record such sales 

under a name other than Plaintiff Oceanside; 

(B) causing fee aforesaid Nate Brown to remove business records and assets ofPlaintiff 
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Oceanside fro the Restaurant Premises; 

(C) causing Plaintiff Frank to be assaulted and battered while on the Restaurant Premises. 

(D) usingunlawful and self-help eviction tactics to prevent the operation of tbebusiness upon 

fee Restaurant Premises; 

(E) otherwise using "divide and conquer" tactics to attempt to oust Plaintiffs from fee 

Restaurant Premises. 

247. Said interference wife feebusiness relationship between Plaintiffs Oceanside, Frank and DiPilato 

by Defendants 4660, Boutique, PolselU and Karcho was intentional and unjustifiecL 

248. Plaintiffe Oceanside, Frank and DiPUato have been damaged by as a result of said tortious 

interference wife then relationship by Defendants 4660, Boutique, PolseUi and Karcho. 

249. The actions ofDefendants 4660, Boutique, PolseUi and Karcho in so toitiously intarfaing wife the 

business relationship of Plaintiffe Oceanside, Frank andDiPUato have resulted infeeinabihty of 

PlaintiffOceanside to conduct its business in accordance wife the terms ofthe Agreement, and has 

causal fee loss to Plaintiffs of then investment in fee business located upon fee Restaurant 

Premises, and fee profits of said business. 

WHEREFORE, Plaintiffs Oceanside, Frank and DiPUato request judgment against D efendants 

4660, Boutique, Poiselli, and Karcho for damages within the jurisdictional limits ofthis Court, the costs 

ofthis action, and such ofeer and further rehef as this Court may deem just and proper. 

COUNT XVI - CONVERSION -
CLAIM OF PLAD^TIFFS OCEANSIDE, FRANK AND DIPILATO 

FOR CONVERSION 
AGAINST DEFENDANTS 4660, BOUTIQUE, POLSELLI, AND KARCHO 
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Plaintiffs Oceanside, Frank andDiPUato sueDefendants 4660, Boutique, PolseUi and Karcho and 

allege: 

250. This is an action for damages for conversion of personal property owned by Plaintiffs Oceanside, 

Frank and DiPUato by Defendants 4660, Boutique, PolseUi and Karcho. 

251. Plaintiffe Oceanside, Frank and DiPUato reaUege and incorporate herein each and every aUegation 

contained in paragraphs 1 through 32., 75. through 78., and 102. through 125.,hereinabove, with 

fee same force and effect as ifhereinafter set forth at length. 

252. Plaintiffe Oceanside, Frank andDiPUato are fee owners of personal property located upon fee 

Restaurant Premises, including, but not limited to stove, lighting tables and chairs, interior 

decorations, televisions, computers and computer equipment, bar, shelving, appliances, kitchen 

equipment, coffee machines and sound system. 

253. Plaintiffe Oceanside, Frank and DiPUato are entitled to fee possession of said personal property 

located upon the Restaurant Premises. 

254. Defendants 4660, Boutique, PolseUi and ICarcho have taken said personal property located upon 

fee Restaurant Premises withintentto exercise ownership tharosfinconsistent wife fee ownership 

ofPlaintiffs Oceanside, Frank andDiPUato. 

255. Planitiffs OceansideandFrankhavemade demand for the return of said personal property, but 

Defendants have refused to return said personal property to Plaintiffs. 

'256. Furfeerdemands for fee return of said personal property by Plaintiffs would be futile. 

WHEREFORE, Plaintiffs Oceanside, Frank and DiPUato request judgment against Defendants 

4660, Boutique, PolseUi, and Karcho for damages within fee jurisdictional limits ofthis Court, fee costs 
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o f this action, and such other and furfeer relief as this Court may deem just and proper. 

COUNT XVH- CONSPIRACY TO COMMIT ASSAULT 
CLAIM OF PLAINTIFF FRANK FOR CONSPIRACY TO COMMIT ASSAULT 

AGAINST DEFENDANTS 4660, SHUTTERS, BOUTIQUE, AND POLSELLI 

Plaintff Frank sues Defendants 4660, Shutters, Boutique, and PolseUi, and aUeges: 

257. This is an action for damages for conspiracy to commit assault upon PlaintiffFrank against 

Defendants Shutters, 4660, Boutique, and PolseUi. 

258. PlaintiffFrank reaUeges and incorporates herein each and every allegation contained inparagraphs 

1. through 15., and 90. through 99., hereinabove, with fee same force and effect as ifhereinafter 

set forth at length 

259. Ga numerous occasions Defendant PolseUi fcneatened intentional and unjustifiable corporeal injury 

to PlamtiffFrank by force. 

260. On numerous occasions cme Nate Brown, as agent of 4660, Shutters, Boutique, or PolseUi, or aU 

of them, threatened intentional and unjustifiable corporeal injury to PlaintiffFrank by force. 

261. Such threatened intentional and unjustifiable corporeal injury to PlamtiffFrank was made under 

circumstances as to create a well founded fear of imminent peril to PlaintiffFrank. 

262. Such threatened intentional and unjustifiable corporeal injury to PlaintiffFrank created in Plaintiff 

Frank fee apprehension of immediate harmful contacts wife PlaintifTFrank's person, causedby acts 

intended to result in such contacts, directed at PlaintiffFrank. 

~26S. Defendanis~4660; Shutters, Boutique, or PolseUi possessed the apparent present abiliity to 

effectuate such intentional and unjustifiable corporeal injury to Plaintiff Frank by force. 

264. Agents ofDefendants Shutters, 4660, andBoutique and Defendant PolseUi agreed to unlawfidly 
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cause intentional and unjustifiable corporeal injury to PlaintiffFrank on December 31, 2009. 

265. Agents ofDefendants Shutters, 4660, and Boutique and DefendantPolselli did unlawfully cause 

intentional anduDJustifiable<x>iporedinjuiyttoPlaintiffFraakonDecember31,2009, as aresult 

ofwhich PlamtiffFrankhas suffered bodily injury, physical suffering, physical inconvenience, and 

discomfort, loss of time, and expense incurred due to fee assault and battery, as weU as mental 

suffering. 

WHEREFORE, PlaintiffFrank demands judgment against Defendants Shutters, Boutique, 4660, 

and Poiselli, for damages in an amount within the jurisdictional limits ofthis court; and for such other and 

further rehef as this Court deems just and proper. 

COUNT XVET- CONSPIRACY TO COMMIT BATTERY 
CLAIM OF PLAINTIFF FRANK FOR CONSPIRACY TO COMMIT BATTERY 

AGAINST DEFENDANTS 4660, SHUTTERS, BOUTIQUE, AND POLSELLI 

Plaintff Frank sues Defendants 4660, Shutters, Boutique, and PolseUi, and aUeges: 

266. This is an action for damages for conspiracy to commit battery upon PlaintiffFrank against 

Defendants Shutters, 4660, Boutique, and PolseUi. 

267. PlaintiffFrank reaUeges and incorporate herdn each and every aUegation contamed inparagraphs 

4. through 15., and 90. through 99., hereinabove, wife the same force and effect as ifhereinafter 

set forth at length. 

268. Onnumerous occasions Defendant Poiselli threatened the intentional infiicfionofharmful or 

offCTTsive'contact upon die persomofrlairitiffri-aijk by force.-- — 

269. On numerous occasions oTzeNate Brown, as agent of 4660, Shutters, Boutique, or PolseUi, or ah 

of them, threatened fee intentional infliction ofharmful or offensive contact upon theperson of 
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PlaintiffFrank by force. 

270. Agents ofDefendants Shutters, 4660. and Boutique and Defendant PolseUi agreed to intentionafly 

infliction ofhannful or offensive contact upon the person ofPlaintiff Frankby force on December 

31,2009, as a result of which PlaintiffFrank has suffered bodUy injury, physical suffering, physical 

inconvenience, and discomfort, loss of time, and expense incurred due to the assault and battery, 

as weU as mental suffering.. 

WHEREFORE, PlamtiffFrank demands judgment againstDefendants Shutters, Boutique, 4660, 

and Poiselli, for damages in an amount within fee jurisdictional limits ofthis court; and for such other and 

furfeer relief as this Court deems just and proper. 

DEMAND FOR JURY TRIAL 

Plaintiffs respectfidly demand a trial by jury of aU issues so triable in this action 

Respectfully submitted this J J j d a y of Q ^ ^ W X 2011. 

WULIAM WATSON TRICK, JR., P.A. 
Attorneys for Plaintiffs 
1216 E. Atlantic Boulevard, Suite 7 
Pompano Beach, Florida 33060 
Telephone: (954) 942-9774 

FacsimUe: (954) 942-9223 

By: 
WiUiam Watson Trick, Jr., Esq 
FBN: 267104 
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^VERIFICATION 

Under penalty of perjury, I declare that I have read fee foregong, and fee facts alleged therein 

are true and correct to fee best of my knowledge and belief. 

OCEANSU3EIAUDERDALE, INC., a Florida corporation 

ANGELADIPILATO, Vice President 
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VERIFICATION 

Under penalty of perjury, I declare feat I have read fee foregong, and fee facts aUegedfeerem are 

true and correct to fee best of my knowledge and belief. 

KENNETH A. FRAKTC 
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VERIFICATIGN 

Under penalty of perjury, I declare that I have read the foregong, and fee facts alleged therein 

are true and correct to fee best of my knowledge and belief 

ANGELA DIPILATO 
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CERHFICATE OF SERVICE 

I HEREBY CERTIFY feat a true and correct copy ofthe foregoing hasbeen furnished by US mad 
to LLOYD H. FALK, ESQ., attorney for Defendants at 600 SW 6* Street, Ft Lauderdale, FL 33315, 
and to ALEJANDRO VILARELLO, ESQ., attorney for Defendants, at 16400 NW 59Q2 Ave., Fl 2, 
Miami Lakes, FL 33014, and to ROBERT E. PARADELA, Esq. and PATRICK K. DAHL, Esq., 
Wicker, Smith, O'Hara, McCoy & Ford, P. A., at 515 E. Las Olas Boulevard, SunTrust Center, Suite 
1400, P.O. Box 14460, Ft. Lauderdale, FL 33302, this J g day of Q chfofi ^ 2011. 

WILLIAM WATSON TRICK, JR., P.A. 
Attorneys for Plaintiffs 
1216 E. Atiantic Boulevard, Suite 7 
Pompano Beach, Florida 33060 
Telephone: (954) 942-9774 
FacsimUe: (954) 942-9223 

vy-Jzi 
WUliam Watson Trick, Jr.. Bsq"" 
FBN: 267104 
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RESTAURANT MANAGEMENT AGREEMENT 

TBIS MANAGEMENT AGREEMENT ( hereinafter referred to as the " Agreement" ) entered 
into this 18 day of July, 2009 by and between OCEAN 4660, LLC , a Florida roiparaion 
( hereinafter referred to as OWNER) and OCEANSIDE LAUDERDALE, INC , a Florida 

corporation ( hereinafter referred to as " MANAGER " ) 

RECITALS 

WHEREAS, OCEAN 4660, LLC. is the record owner of feat certain parcel of real property ( 
hereinafter referred to as fee " Subject Premises ), located at 4658 and 4660 North Ocean 
Boulevard, Lauderdale-by-fee Sea, Florida 33308 ( fee " Premises " ) of which a portion of said 
premises is a " Restaurant" and more particularly described in Exhibit" A ", attached hereto and 
made a part hereof, and 

WHEREAS, the record owner has the authority to enter into this " Agreement", and 

WHEREAS, fee parties desire to enter into this " Agreement" for fee purpose of management 
ofthe " Restaurant". 

NOW, THEREFORE, in consideration ofthe terms, provisions, conditions mutual promises, 
mutual benefits and covenants set forth in this " Agreement", and fcx other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto 
agree as follows: 

ARTICLE I 

ADDENDUM AND TERM OF MANAGEMENT 

1.l-Recitations --Theabove recitations are true and correct 

1 - sa | s 

xniDif " A " 



1.2 Addendum- The parties consent to the appendix of fee * Addendum ". Where there are 
any conflicts between this " A-greement" and the " Addendum ", the terms ofthe " Addendum " 
shall control. 

1.3 Term- The term ofthis *' Agreement" shall be Five (5) 5rears commencing as of its date 
of execution ( ' Commencement Date ') and conhnmng through fee last day ofthe twelfth month 
ofthe fifth ( S4".) Year feoreafter (c Termination Date ' ) , subject to the terms and conditions set 
forth herein. 

1.4 Renewal OptiomfsV The OWNER, hereby grants to fee MANAGER fee option(s) to 
renew this " Agreement" for four (4) , five (5) year terms. The options) period shaU commence 
fee day foUowing fee termination date ofthe initial term. Except as provided herein, the renewal 
ofthis " Agreement" shall be at the same terms and conditions set forth herein. 

To exercise such option(s), the MANAGER shall deliver notice in writing to fee 
OWNER, on or before fee ninety (90) days prior to fee expiration ofthe initial term ofthe " 
Agreement". 

1.5 Assignments- Included shaU be an assignment and transfer of all of Owner's materials. 
equipment, furniture, inventory and supplies at fee Restaurant ( coUectively referred to as fee " 
Assets ")-

—l75d-H3WNI^epre5enl5i1h^ 
encumbrances. MANAGER will maintain such assets in good and proper working order, free of 
liens and encumbrances. 

1.5.2 The parties represent that they shall not take any acts, or cause any omissions, so as to 
remove or pennit fee removal of any ofthe Assets from fee Premises. 

1 -6 Liquor License- The parlies acknowledge feat fee State of Florida liquor License for the 
Restaurant and Outdoor Patio Bar is currently in fee name of Shutters, LLC. 

. The MANAGER shah be allowed to use 
said hcense. OWNER agrees to bear fee cost and responslbihty for payment of all required taxes, 
surtaxes and surcharges due to fee State of Florida for fee use of said hquor license. There shall 

"be no~extra fee~fofT£euseof the LiquorXicense paid to fee OWNER hyMANAGERr - -
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1.6.1 The parties acknowledge that fee " Outdoor Patio Bar " located in the rear of the 
premises is operated by a different manager who is also using fee liquor license. In the event feat 
fee " Outdoor Patio Bar's " managers make any payments to vendors feat are un-honored, and 
shaU effect the " Restaurants " use ofthe Liquor License fee " Owner " shaU at it's cost and 
expense make good and sufficient payment of said debts. 

1.7.1 OWNER represents to MANAGER feat they wUl not allow, in any way, fee acts and 
actions ofthe MANAGER'S ofthe Outdoor Patio Bar (located in the rear of premises ) to effect 
fee Restaurant's use ofthe Liquor License, or otherwise. 

1.7.2 The violatioB of any federal, state or local law, rule or regulation concerning the sale and 
consumption of alcohol beverages must be corrected within fee time period provided by fee 
applicable governmental agency. 

1.8 Operation- The OWNER hereby engages and contracts wife MANAGER ( Oceanside 
Lauderdale, Inc.) for fee management and operation ofthe Restaurant located at premises. 

1.8.1 MANAGER shaU operate a restaurant providing a varied menu to save breakfast, lunch 
and dinner and a " lounge " seven nights a week. 

1.8.2 The restaurant-lounge shaU be permitted to provide entertainment which shah include, 
-butnot hmhEd-toTTnusitrgroupsiarmrts: 

ASTTCLEn 

FEES, RENT AND BU3LD-ODT ALLOWANCE 

2.1 MANAGER shah pay to fee OWNER fee following amounts as fees for the use, 
occupancy, management and operation of fee restaurant as foUows (c Management Fee " ): 
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2.1.1 Year 1 and 2: One Hundred Forty-Four Thousand ( $ 144,000.00 ) DoUars, payable in 
twelve (12) equal monthly instafenents of Twelve Thousand ($ 12,000.00 ) Dollars per month. 
Florida sales tax shall be paid by fee OWNER if same is required to be coUected 

2.1.2 Year 3 through 5: One Hundred Forty-Four Thousand ($ 144,000.00 ) Dollars, payable 
in twelve (12) equal monthly installments of Twelve Thousand ($ 12,000.00 ) DoUars per 
month, but increased each year by one half of the percentage increase reflected in fee annual 
Consumer Price index. Florida sales tax shaU be paid by fee OWNER if same is required to be 
collected. 

2.1.3 The payment of fee Management Fees described herein shaU be due on or before fee 1st. 
Day of each month ofthe term ofthe Agreement. 

2-1.4 Fee Increases during Option(s) Periods: For each year ofthe option(s) period fee 
Management Fee shaU increase by one half the annual percentage increase reflected in the annual 
consumer Price Index. 

2-1-5 Default on Payment: In the event of a default in payment fee MANAGER shaU be 
given thirty (30) days to cure prior to fee OWNER exercising any statutory legal remedies. A 
service charge of Twenty Five ( $ 25.00 ) DoUars wUl be assessed for any check returned un-
honored. 

2.1.6 Build-Out Allowance: MANAGER shall be reheved of their obligations to pay 
Management Fees, and any and aU fees related to the premises for a period of two (2) monfes. 
Said period to commence on August 01, 2009 and continue through September 30,2009. 

2.1.7 OWNER shall bear the costs, expenses and responsibility for fee following 
renovations: 

(a) Reconstruct the front room of fee restaurant located in fee southern most 
portion ofthe Restaurant by demolishing fee front and side waUs and windows. InstaU new floor 
to ceiling doors ( operating ). Thereby, creating an open-air room visible to the public from fee 
street 
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2.1.7 Garbage- MANAGER shall bear fee cost, expense and responslbihty for disposal of 
the trash and cleaning ofthe rear yard area where garbage containers axe housed 

ARTICLE ffl 

OCEANSIDE LAUDERDALE I N C OPERATION AND AUTHORITY 

3-1 General Authority: Subject to fee provisions hereof, Oceanside Lauderdale, fee. ( " 
Manager " ) shaU have the exclusive authority, right, power and responsibility to manage, operate x r j j 

and maintain fee Restaurant, including aU such services and actions Oceanside Lauderdale, Inc. 
shaU deem necessary or advisable in order to perform its obhgations set forfe in this Agreement 
Such rights and responsibilities include, but are not limited to fee following: 

3.1.1 Hire, pay, supervise and terminate emptoyees and independent contractors for 
fee Restaurant, in Oceanside Lauderdale, Inc.s' sole discretion, maintain a payroh service for 
same, and control fee work schedule and assignment of such employees and independent 
contractois. 

3.1.2 Take reasonable precautions against fire, vandalism and burglary. 

3.1.3 Set the price, good and services (including food and beverage) and ofeer 
elements ofthe Restaurant business, in its sole discretion 

3.1.4 Renovations- In addition to any ofeer rights and allowances provided to 
Oceanside Lauderdale Inc. shall also have the right to renovate: 

3.1.5 To have exterior perimeter seating where accessible; 

3. L6 To have fee right to provide room service to patrons throughout fee premises, in 
the rear bmldmg "and in fee'two (2)"ofhef motels/hotels owixSi by owner and located within the 
vicinity. 



3.1.7 To hold (in the adjoinmg parking lot) two (2) exterior promotkmal events per 
month or, if not used, to bank such events to later dates. 

3.1.8 To install accent lighting at the front ofthe Restaaiant, including but not 
limited to lights in the trees, bushes, plantings, poles, signage and valkways. 

3.2 Maintenance and Repairs- Oceanside Lauderdale, Inc. S Ml maintain fee Restauranr 
in accordance -wife the tems and conditions herein and applicable lav. Oceanside Lauderdale, 
Inc. Retains the specific authority on behalf of owner to make or cause to be made all ordinary 
repairs and replaceiaents necessary to preserve fee restaurant Owner shaU maintain and repair at 
it's own cost and expense a l utility services, ah conditaoning, gas, plumbing, telephone, internet, 
rDechanical systems, sprinklers, fire prevention. 

3.3 Utilities- Owner shall bear the cost and expense of aU utilities, iacluding but not limited to 
electric, gas, air conditioning, telephone, intemet, w^ter, cable and satellite systems. 

3.4 Taxes: Owner shall bear the responslbihty and cost for fee accounting of, and payment of 
aU taxes that may be due and owing. Owner shall bear fee cost and responslbihty for any and all 
licensing fees feat may become due and owing. 

3-5 Valet Padany- The Agreement shaU reflect the need for valet parkmg for the Restaurant 
Manager shafl have the right at it's own discretion to determine fee times valet parking will be 
needed. 

3.6 Compliance vrith Laws- Oceanside Lauderdale, Inc. shall use reasonable efforts to 
insure feat fee Restaurant remains in comphance in all reasonable respects wife all present 
federal, state and local laws, stalmes, ordinances, roles, regulations and order ( hereinafrer 
coUectively referred to as fee " Legal Requirements ). Owner, their agents, representatives and 
employees, shah execute aU reasonable and necessary writings in conjunction wife Oceanside 
Lauderdale, lac's obligarions and shall not undertake any aces, or make any omissions, which 
shah interfere with Oceanside Lauderale, Inc/s obhgations. Owner insures feat it wfll use 
reasonable efforts to insure that owner remains in comphance wife all present, federal, state and 
local laws, statutes, ordinances, rules, regulations and order (hereinafter coUectively referred to 
as " Legal Requirements " ) . 

3.7 Environraental Respomsibihties- Owner where applicable by law, statute, regulation, 
"rulerordinance or agreement hereby -agree to be solely-responsible sad liable for any-
environmental matters and/or conditions related to or effecting fee lestaurant, and comply with 
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all laws, statutes, rules, ordinances and/or regulations relating thereto, provided such matters or 
conditions are not the cause of any acts or omissions of Oceanside Lauderdale, Inc. Owner agrees 
to mdenmify and hold Oceanside Lauderdale, Inc. ( Manager) harmless and promptly pay any 
damages, costs, expenses or penalties which Oceanside Landerdale, Inc. (Manager ) shall incur 
in connection wife such environmental matters or condiuons, including for an3r cure undertaken 
by Oceanside Lauderdale, Inc. 

ARTICLE IV 

REPRESENTATIONS AND COVENANTS 

4.1 Owner's Representations- Owner represents and covenaats that (i) it is the exclusive 
record and lawful owner ofthe Premises; (ii) has fiill right and authority to enter into this 
Agreement and that the person executing fee Agreement on behalf of Owner has fee Ml right 
and authority to execute; (pi) has not engaged in any acts, or caused any omissions, which 
materiaUy effect fee Premises or Oceanside Lauderdale, Inc. (Manager ) ability to operate the 
Restaurant and (iv) has not entered into any ofeer agreement, or al or in -wnting, which restrict or 
negatively impacts Its ability to entering into this Agreement or Oceanside Lauderdale, Inc.'s 
operating and/or management ofthe Restaurant 

:fc2r~®ce3nsided^dBrdale. Lie's RepreseniHtipns= Oc^nsMetamteRM^ton^rsmls 
and covenants feat (i) it wiU be the exclusive manager and operator of the Restauiant pursuant to 
this Agreement, subject to any further assignment of rights, (ii) has full right and authority to 
enter into this Agreement and that fee person executing fee Agreement on behalf of Oceanside 
Lauderdale, Inc. has the authority to so execute; (hi) has not engaged in any acts, or caused any 
omissions, which materiaUy affect Owner wife respect to the premises, and (iv) has not entered 
into any ofeer agreemem, oral or in wnting, which restrict or negatively impacts its ability to 
enter into this Agreement or operation and management ofthe Restaurant 

4.3 General Representations- jfe addition to fee foregoing, the following representations are 
herein made: 

4.3.1 Iheparries acknowledge feat Oceanside Lauderdale, Inc. has a substantial ^^^ ^ 
investment into the Restaurant, including both in fee Agreement and in fee renovations, ^ ^ 
management and operation ofthe Restauiant and feat Oceanside Lauderdale, Inc. ( Manager ) is 
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materidly and necessarily relying upon the lepresentahons ofthe panies in order to make such 
investment 

4.3.2 Where oral and/or written consent of any pariy is required under this or any 
ofeer Agreement such consent shall not be unreasonably withheld. The partes shaU use then 
best efforts to work in a cooperative manner as to fee management and operation of fee Premises, 
Tiki Bar and Restaurant. 

4.3.3 Each party wih reftain from harassing, disparaging or affecting the 
reputation of any ofeer party. 

4.3.4 Each party agrees to indemnify and hold harmless aU other parties wife 
respect to any acts or omissions of feat party. 

4.3.5 Owner represents and warranties feat there are no State Liquor Authority, 
Board of Health, BuUding Code, Fire Code, Zoning Board and/or other violations encumbering 
the Premises that may affect or impact Oceanside Lauderdale fee.' s ( Managers ) operation of the 
Restaurant 

4.3.6 Owner represents that they have paid aU suppliers, vendors and 
distributors through fee date of fell execution ofthis Agreement, and fiirther that they have not 

"placed any orders for same wMch require cash or dehvery payment by Cteeanside£in£ta3lle; 
Inc. due to non-payment In fee event of non-compliance with this provision, Oceanside 
Lauderdale, Iso. may offset any payments made for dehvery as against obhgations due to owner. 

4.3.7 Owner represents and warranties feat aU veatUatioiL, ah conditioning, 
electrical, gas, telephone, internet, mechanical, sprinkler, fire detection systems, windows, doors, 
wahs, roof and foundations are in good condition and working order. Owner represents and 
warranties feat it shall be fee sole responslbihty and cost of maintaiDing and repairing these 
systems, as well as, the monthly utility bills for same. In fee event of non-compliance wife this 
provision, Oceanside Lauderdale, Inc. may offset an}̂  payments made for repairs or utilities as 
against obhgations due to owner. 

4.4 Insurance- MANAGER shah maintain during fee term of this Agreement and any 
extension thereof, public liability insurance covering all aspects of MANAGER'S business 
operations, including but not limited to coverage for valet parking. It Is acknowledged by fee 
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parties feat MANAGER may contract wife an outside company to pro vide valet parking services; 
in which case, said company shall provide insurance for fee valet parking described herein. 

4.4.1 The limits of liability coverage for said pohcies shah be $ 75 0,000.00 bodUy injuiy or 
death per person and $ 750,000.00 per incident or occunence. Owner to provide insurance for 
property damage wife One Million ( $ 1,000,000 ) DoUars coverage. 

4.4.2 The Manager shall deliver the policy or pohcies of such insurance or certificate thereof 
to the Owner or owners' on site representative. 

4.4.3 It shall also be fee obligation ofthe owner to mamtain and cany fire, hurricane, 
wiadsfoim and extended coverage insurance on aU ofthe equipment, fhrmsMngs and personal 
property which will be contained within fee lestaurant Said policy must be maintained wife 
policy limits of a minimum equal to fee actual cash value thereof 

4.4.4 In fee event of damage or destruction of any ofthe contents ofthe restaurant by fire, 
wind storm, hurricane or ofeer casualty. It shaU be fee obligation of fee Owner, at its sole cost 
and expense to rebuUd, replace and refurnish, etc., including but not limited to aU equipment, 
structure, furoishings and otherwise within one hundred twenty ( 120 ) days. 

4.4.5 AU pohcies of insurance as reqmred hereunder shaU be carried wife insurance companies 
who maintain no less fean an A rating and are authorized to do business and insure such risks in 
fee State of Florida. 

ARTICLE V 

RIGHT OF FIRST REFUSAL 

5.1 Purchase of Tiki Bar- The owner hereby grants Oceanside Lauderdale, inc. ah 
irrevocable right of first refusal to acquhe, manage, purchase, operate or lease fee " TUd Bar" or 
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*' Patio Bar " located adjacent to fee Beach at the rear buUding cf fee subject premises. Whose 
street address is , Lauderdale-Dy-fee-Sea, Florida, 

5.2 Right to Acquire- Upon expiration, early termination, default, or upon fee bankruptcy 
filing ofthe " Tiki Bar's " current manager, Oceanside Lauderdale, Inc. shaU have the first right 
to acquire the management ofthe " TUd Bar " or " Patio Bar " described above herein, either by 
assignee or by separate Agreement to be made between fee parties. Owner shaU not make or 
entertain any offer to seU fee " Tiki Bar ", and management of same, without first allowing 
Oceanside Lauderdale, Inc. a reasonable time to negotiate a purchase. 

ARTICLE VI 

MISCELLANEOUS 

6.1 No Self-Help- In the event owner seeks to evict and remove Oceanside Lauderdale, Inc. 
from fee premises. Owner shall not engage in any self-help methods, as recognized and defined 
under fee laws ofthe State of Florida. 

6.2 Assignment- This Agreement shaU not be assigned without the consent of Owner, 
excepftbar OceansideLauderdale, Inc. may assign fee Agreement to Angela DiPUato. 

6.3 No Third party Beneficiaries- No person not an express party to feis Agreement, or any 
assignee of such party, is intended to be a thud party beneficiary hereof nor shall any such person 
otherwise have fee right to enforce any provision hereofi 

6.4 No Joint Venture- Nothing contained in feis Agreement shaU be deemed to create an 
equitable interest, partnership or joint venture among fee parties. 

6.5 Amendments- This Agreement may not be changed, terminated ox modified oraUy or in 
_any other manner ofeer than by agreement in writing signed by ah parties hereto, and any attempt 
to do fee same shaU be nuU and void."" ~ 



6.6 Headings- AU headings herein are inserted only for convenience and ease of reference 
and are not to be considered in fee construction or mterpretation or any provision of feis 
Agreement 

6.7 No Waiver- Neither the failure if any party to exercise atr̂  power or right given such 
party hereunder or to insist upon strict comphance by any other party with its obligations 
hereunder, nor any custom or practice of fee parties at variance with the terms of this Agreement, 
shall constitute a waiver of any party's rights to demand exact compliance wife fee terms ofthis 
Agreement 

6.8 Severance- If any one or more provisions contained in this Agreement shaU, for any 
reason, be held to be invahd, illegal, or unenforceable in any respect, such invalidity, Ulegality or 
xmenforceability shall not affect any ofeer provision of feis Agreement, but this Agreement shaU 
be construed as if such invahd, iUegal or unenforceable provision had never been set forfe in feis 
Agreement, and feis Agreement shall be enforceable to the Mlest extent permitted by law. 

6.9 Notices- Any and aU notices or ofeer communications given under this Agreement shaU 
be deemed to have been properly received (I) on the date of dehvery if personally delivered; (ii) 
three (3) days after fee date mailed if sent certified or registered mail, return receipt requested 
and postage prepaid; (HI) fee day of transmission if faxed prior to 5:00 p.m. Eastern Standard 
time and a confirmation sheet is obtained, or ( iv ) fee first business day after the dehvery of 

~same^T9ife^ayfflentofshipping costs ) to a hailonifly recogoized ovemigfai carrier (e.g. Federal-

Express ) and addressed to the parties at fee foUowing addresses: 

If to Owner- 40800 Woodward Avenue 

Bloomfield HiUs, Michigan 4S304 

If to Oceanside Lauderdale. Inc.-. 

2310 East Atlantic Boulevard (Suite 206 ) 

Pompano Beach. Florida 33062 
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Any party may change its address for fee giving of notices under this Agreement by 
delivering to the other party ten (10) days' written notice of fee changer of address. 
Notwithstanding the foregoing, any party may give notice of emergency situations, orally ( 

personally, by telephone, or otherwise), by telecopy, telex, telegram or ofeer method, provided 
feat fee party giving such emergency notice shaU confirm fee same by written notice in 
accordance with section 6.9. 

6.10 Copies- Copies ofthis Agreement, so long as fuUy executed, shall be deemed valid and 
binding in lieu of an Original. 

6.11 me following constitutes deikult under feis Agreement: 

6.11.1 Monetary Breach - In the event of a monetary breach of this Agreement, feat is a 
failure on fee part of either party to pay any payment due under any provision in a timely manner, 
fee defaulting party shaU receive a written demand for payment The defaulting party shaU be 
given thirty (30) days from fee date ofthe written demand If any such default is not cured in 
accordance herewife fee non-demulting party shall than be fiee to exercise legal remedies to cure 
such default 

6.11.2 Non-Monetary Breach- in the event of a non-monetary breach offers Agreement, the 
feilure on the part of either party to perform all of its obhgations contained herein, ofeer than fee 
payment of money, tfiedefauffing party snaU receive written notice ofsaSTbieach TfietfcfMting 
party shall have sixty (60) days from fee date of receipt of said notice to cure said breach If any 
such default is not cured in accordance herewith fee non-defaultkig party shall than be free to 
exercise legal remedies to cure such default 

6.11.3 Terms of Essence- Every term ofthis Agreement shaU be deemed and construed to 
be ofthe essence thereof, and any breach shall be deemed and construed to be ofthe very 
substance ofthis Agreement and the parties hereby consent to fee issuance of an Order to Show 
cause, injunction or restraining order by any court of competent jurisdiction restraining any 
fereatened breach or any continuing breach of any covenant imposed upon the parties herein. 
Said right of injunction shaU be cumulative to the other remedies mentioned herein. 

6.11.4 Attorneys Fees- In the event it becomes necessary for either party to enforce the terms 
contained herein, fee pr-evailing party shall be entitled to an award of all reasonable attorneys fees 
and costs incurred in fee prosecution of any action. 
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6-11-5 Venue- That in the event it becomes necessary to enforce or construe the provisions 
contained herein, fee appropriate venue for said action shah be a court of competent jurisdiction 
located in Broward County, Florida. 

IN TfJTNESS JfHEREOF, fee parties have executed feus Agreement as foUows, and feis 
Agreement shah be deemed effective as ofthe latest date of execution 

Dated: _ y/7/tf? OWNER: OCEAN 4660, LLC, 

By:. 
Name: Hannah Karcho 
Title: Manaemg Member 

Dated; j/rj/e? OCEANSIDE LAUDERDALE, INC. 

Name: Angela DiPUato 
Title: President 

Name: Kenneth A. Frank 
Title: Registered Agent 

zfy /7rz**J- /y, £&•. 

[ REMAINDER OF PAGE INTENTTONALLYLEFT BLANK ] 
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CEN # 10S399588, OR BK 47162 Page 1971, Page 1 of 17, Recorded 06/22/2010 
10:00 AM, Brovsxd County Coiracr-ssn-on, Depn-cy Clerk 2160 

IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL DISTRICT 
IN AM) FOR BROWARD COUNTY FLORIDA 

-X 

OCEANSIDE LAUDERDALE, MC, 
KENNEIH A. ERAJK and ANGELA 
I>IPILATO„ 

NOTICE OF H U N G AND 
RECORDING AND 
AFFTOAVIT IK SUPPORT 
OF NOTICE 

Flaintifffc 

- against-

OCEAN4660,ILO, SHUTEERS ONTHE OCEAN 
'LLC, BOUTIQUE HOIELS AMERICA, LLC, 
HANNA KARCHO, REMO POLSELLI, MIKE 
LANGE, MCHEILE LANGE KEVIN BRYANT, 
and " JOHN DOE " being any party having or ciaiming 
a hen or interest in the real propexty known, skctate and 
lying as 4658-4660 Norfe Ocean Drive, Laudcsodale-
by-lfae- Sea, Florida 33308 and/or the Rfistarsrant known 
as Beachsidfi GriE situated wifiiin said prardses vibose 
names are nnkaown to fee Plaintiffe at this ftme. 

Defendants.. 

^ 
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STATE OF FLORIDA 

COUNTY OF BROWARD 
)ss.: 

KENNETH A. FRANK, being duly swan depose and say. 

1. [He3Kenn^A_Frai3i,isanahnBli)£isan,oneoftheplaintiffihereji!, a stockholder in 

Oceanside Landerdale, IQC. and is fiiDy foniliar with the fects herein and submits tbfe affidavil in 

support oM^ptice-oCFilisja^ind Rjecorda)̂  of "pMap^gpnent ̂ ^eqnent/Ltpse^by^nd 

betweea Oc^ m' ^ L U i r ^ ^ - - - - - ^ ^ 

2.Thati 

between Ocean 4660, LLC. and Oceanside Landerdale, Inc. 

L2)V 
spxecutMbyand 

3. That annexed hereto as ExMbit" A " is a true and accurate copy of the management 

4. That the PiaintiSs only possess a feed copy ofthe docisnem vrihich document specifically 

sets forth that copies of the Agresmeat shall be deemed valid in lieu of the oiiginaL 

I REMAINDER OF PAGE LEFT INTENTIONALLY BLAMC ] 
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Dated. Ponipano Beach, Flonda 
Jtmsg/^r-SOlO. 

By. 

/d^ ^ 
' Kenneth A. FraaL, Pro Se 

- Pkantiff-

T 
U IfU 

Sworn tripefore ip~Biiki 

10 

1. 
J' 

2310 East Atlantic Boulerard, Suits f 206 
Pompano Beach, Honda 33062 
(914)563-4510 mm m 

/A 
Bffî  

Notary Public 

on. He vmjxxx;... 
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EXHIBIT A 
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RESTAOKAKT MANAGEMENT AGREEMENT 

THIS MANAGEMENT AGREEMENT (hereinafer refoied to as Use "Agreement" ) entered 
into this 18 day of My, 2009 by and bstween OCEAN 4660, LLC, a Florida corpoistion 
( hereinafter refeared to as OWNER) and OCEANSIDE LAUDERDALE. INC, a Flonda 
corporafcm ( hereinafter referred TO as " MAKAGER " ) 

RECITALS 

BoulevaKL, Lffipjeidi< ;-f3^^pa,jl lo^^33(feI^M f ^ e d ^ j T) of ̂ ft&6K f̂cA f̂la of said 
pnemises is-a*^^Wariat^iidmsmparticularly desmbeMi Emblt"^^h&ms&iiex&to aod 
made a part hersof, and 

^
£3- inro this I . ^rrj-r-,— , —rT 

WHEREAS, tie parties desire to enter into this * Agreemeot" for the pm3»se of management 
of tihe " Restanramt". 

NOW, THEREFORE, m consriderafcra ofthe tarns, prcrviacms, coiKirtions mumal pminiseSj 
mutual benefits aud coveajanfs set forth in ftis" Agreement" aad for oiiiar good and valuaMe 
consideratiQn, the receipt and sufficiency of which are feereby ackntrsriedged, -fee parties hereto 
agree as foUows: 

ABHCaUEI 

AJDDENIH3M AND TERM OF MANAGEMENT 

1.1 Recitations- The above recitatiens a e true and correct 

• 1 -
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1.2 Addendnm- The parties consent to theappeodix of the" Addeodom ". "Whese there are 
any conflicts between this " Agreement ̂  and the " Addeadum ", the tenas ofthe " Addendmo." 
shall control. 

3.3 Term- The team ofthis " Agreement" shall be Eve (5) years commensing as of its date 
of etecuiion ( ' Commeaicenienl Date') and continuing tlirou# the last day of the twelflh month 
ofthe fifth (S*.) Year therMfter ('Tenninationliate'), subject to the teams and conditioBS set 
forth herein. 

1-4 Renea-al Onlionrsy The O^'NER hereby grants to the MANAGER the optiaa(s) to 
renew this " Agreement" for four (4), five (5) year tenns. The option(s) period Aall commsnce 
the day foUowing the tennlnaiion date ofthe initial tsnn. Except as provided herdn, (he renewal 
of this "Agreament" shall be at the same terms and conditions set forthherem. 

J " ] rbekk ase Q £ optioi3(©& M tetM J - E I Q M &fivei ^ ^ 
O W N E F ^ ^ ^ ) ^ fe^ay j ^ * i priiU ̂ i W a t i o M o f the4piai 
Agreement *. 

equijKnent,"^irmtare, inventory 
Assets'). 

leTGestanrsnt (fcollKfivelyreferredrlo as the 

13.1 OWNER, represents that the Assets iransfcned to MANAGER are free of anyliensor 
sicumbrances. MANAGHlwiH maintHin stsi assets in good and proper troiiing orda, fiee of 
hens and engimbraaces. 

15S> The parties itpresesil that IheydiaD not take any acts, or cause any oioissicHis, so as to 
remove or pennit t ie removal of any of the Assets from the Premises. 

1.6 Liquor license- 'Dae parties actarwledge feat the State of Florida. liqaor License &r the 
Resmurant and Outdoor Patio Bar is currently in the name of Shuttecs, LLC. 

.The MANAGER shall be alkreed to use 
said license. OWNER agrees to bear ifae cost and responsibility for payment of all reqmied taxes, 
surtaxes and sorebarges due to the State of Florida for the use of said Hquor licmse. There shall 
be no extra fee for fee use of fee liqaor License paid to the OWNER by MANAGER 
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1.6.1 The parties acknowledge that the " Outdoor Patio Bar " located in fee rear of fee 
premises is operated by a diftereaf manager who is also using the liquor license. In the event thai 
the " Outdoor Patio Bar's " managers make any payments to 'vendors feat ext un-tonored, and 
shall effect the " Resfcairants "tsse of the liqnor License the " Owner " shall at it's cost and 
expense make good and sufficient payment of said debts. 

S.7.1 OWNER rejiressnts to MANAGER feat tbey will not allow, in any way, fee acts and 
actions ofthe MANAGER'S of fc Outdoor ?atio Bar (located in the rear of premises) to effect 
the ResfcauiEnt's use ofthe liquor license, or otherwise. 

1-7.2 The violation of any federal, state or local law, rule or regulalioa concerning the sale and 
coasumption of alcohol beverages must be corrected "within the time period provided by (he 

Tffr 
-1.8 Qperatiog- I t e OWNER Se 

,jnc-jtJyfaij3agqage3Bggt,3pd 

MTJJJL 
s and conEacts wrih MANA<JER( Oceansjd 

1.8.1 m 

.at, 

and dinnes- anda" loimge ", sevai nights a week. 

of fiie 

aresranrant providing a varied maiS'to'serve lundr 

1-8.2 Tie restanrant-lonnge shall be pMinitted to provide enkstaiiimenl which shall inclnde, 
bnt not limited to, music grosqjs or ads. 

ARTICLE H 

FEES, RENT AND BUILB-OOT AIXOWAJS'CE 

2.1 MANAGERsballpaytotieO^'NER^fcfoUowTOganiountsasfees&rthense, 
oecnpancy, manageDaeatand opeiatian of Che restanrant as follows ( 'Management Fee"): 

- 2 -
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Z1.1 YearlandZ One Hundred Forty-Four ThDnsand ( $ 144,000.00) Dollars, payable in 
twelve (12) equal monthly instalhnsrts of Twdve "notisand ( $ 12,000.00 ) Dollars per month, 
Florida sales tax shall be paid by the OWNER if same is required to be collected. 

2 1.2 Year 3 throngii 5: One Htmdied Forty-Four Thousand ( S 144,0!>C!.00) Dollars, payable 
in twelve (12) equal monrfhly instalhnads of Twelve Thousand ( $ 12,000 00 ) Dollars per 
month, but increased each year by one half of the percemage increase refiected in the animal 
Consumer Price Index. Florida sales tax shall be paid by the O'WNER if same is leqmred to be 
collected 

2.13 The i^meol of tbe Management Fees described herein shall be dae on orbefcre the l*. 
Day of each month ofthe tenn ofthe Agreemsnt 

the 
the annual 

,. _ - x ^ • ,—XT-A-^ 7 ^_>- -iAQEKMan be 
given fiurty^OJ-iays m cure?prior v/die' oWKSt-^Sasn^aoy sfefeibdiy sAgal remedies A 
service diaige of Twenty Five ($ 25.00 ) Dollars wiB be assessed for any check retamed un-
honored. 

2.1.6 Bmld-Oat Allo-wance: MANAGER shall be relieved of their obligations to pay 
Managenieat Fees, anda29-airiaEfeesielaledtothepreiirisesfoTai>a3odoftw3(2)nianflis. 
SaH period to commence on August 01,2009 and continue thnsugh September 30,2009 

2.1.7 OWNER shall bear the costs, expenses and resjsonsibiliiy for the following 
renovatioiJs: 

(a) RecoBSixnct the front room of tbe restaurant located inthesonfhennnost 
portion of fbe isdaurant by denoKsbing the font and side -walls and •windows. Install new floor 
to ceiling doors { operating ). Thereby, creating an open-air room visible to the public from the 
street 
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2.1.7 Garbage- MANAGER shall bear the cost, expense and responsibility for disposal of 
the trash and cleaning ofthe rear yard area where garbage containers are housed. 

ARTICLE HI 

OCEANSIDE LACBEKDAUE I N C OPERATION AND AOTBOKJTY 

3.1 General Antbority: Subject to the provisions hereof Oraanside Laaderdale, Inc. {" 
Manager " ) shall have the exchisive aafhonty, right, power and responsibility to manage, operate 
and nwrnfern the Resiaurant, includrng all such services and actions Ooeanstfc Lauderdale, Inc. 
snail aeqmjaecss^ariip^djisgble in_9rdec3p performits ohli^fcasKt forb^11 dus Agpemsnt 

the 
sane, and" 
confcracbHs. 

\m,misimma.m 
b. emjflpyees and 5 

3.12 Take rsasonaHe precanticms against fire, vandalism and burglary. 

3.13 SrfttKpric^gcKjdandse™c»s(indndingS}odandbffvaage)aiQdc«faer 
elements of the Restanrant business, in its sole dssoetioii. 

3.1.4 Renovations- la addition to any other rigbis and allowances provided to 
Oceanside Lsuderiale Inc. shall also have the right to renovate: 

3.1.5 To have exterior perimeter seating where accessMe; 

3.L6 To have tiie right to provide room service to patrons ibroughort the premises, in 
the rear buildiDg, and in the two (2) ofeer motels/hotals owned by owner and focated within the 
vicinity. 
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3.1.7 To hold ( in the adjoining packing lot) two (2) exterior promotiansl events per 
month or, if not ased, to tank such events to later dates. 

3.1.8 To install accent EghtiDg at the front of the Restaurant, indading bat not 
limited to lights in the trees, bushes, plantings, poles, signage and walkways. 

32 MainteaaQce and Repairs- Oceanside Lauderdale, Inc. ShaU maintain the Rsstanranl 
in accaidaace with the tenus and condrtions herein and applicable law. Oceanside Lauderdale, 
Inc. Retains the specific anthonty on behalf of owner to make or cause to be toads aU ortmaiy 
repairs and replacemeaits necessary to preserve the restaaranL Owner shall maintain and repair at 
it's own cost and expense all utility services, air condifiomig, gas, plumbing, telephone^ internet, 
mechanical systems, sprinklers, fire prevention. 

33 Uiiiiries- Owner shall bear the cost and expense of all ntilitias, inchiding but not linited to 
dec&ic, g£Sj, s i mtsmet. 

\ N 

3.4 Taxes U OWneMMlBea^ei^pifflailiJyyD!^cl)sb&r^^^^^ 
aD taxes that may be doe and owing. Owner shall bear the cost and responsibility for any and all 
liceosing ̂ ^ ^ t ^ ^ b ^ S k f ^ i i e ^ ^ p ^ n ^ X fl f7~\^ f^~^\ Vr~) 

(S(Q 
35 Valet Parking- The Agreanait shaU reflect the need fbryalel parking for the Restaurant 

Manager shall have the right at it's own discajedon to detennine &e times valet paiidng will be 
needed. 

3.6 Complianee wife Laws- Oceanside Landeriale, Inc. ^sall use leascmable egbris to 
SisisreflsatHieRestaHaiitieinaiHS in cornplianee in all reasonable respects with aU prcseal 
fedaaL state and local laws, statutes, ordinances, rules, regulaJioBS and cudsr ( bsemafer 
c«U«^vely referred to as the" Legal ReqinremeBts). Owner, tfasir agaits, representatives and. 
eanplqyees, shall execute all reasorabk and necessary xvritiBgs in corgunction with Oceansids 
Landerdale, inc.'s diliganons and shall not undejiake any acts, or make anyomissiaas, •which 
shall interfere wilh Oceanside Lauderale, foc/s cMigations. Owner insures feat it wiSl use 
leason^leed&rtstoiiEWBll^ovmeriemairsmconqfiaDjCfi wift state and 
local laws, statoles, oriinanc^, rules, regulatioBS and oida- (haanafler csollectively refened to 
as"LqgalReqnirei!Effls " ) . 

3.7 Enyiromnental Sesptmabflities- OwnQ• where applicable by law, statrdE, Kgulation, 
role, ordinance or agreement "hseby agree to be solely lespojosible and liable for any 
rarraictomenlal mattaB and/or eandhions related to or effecting the Restanrant, and comply wiifa 

• 5 -
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all laws, statutes, rules, ordinaBces and/or regulations relating fhereio, provided suduna&s's or 
conditions are not the cause of any acts or oarissions of Oceanside landerdale, lac. Owner agrees 
to indemnify and k>ld Oceanside Lauderdale, Inc. ( Manager) harmless and promptly pay any 
damages, costs, expenses or penalties •wboh Oceanside Lauderdale, Inc ( Manager) shall incur 
in counection with such enviromaeaiJal matters or conditions, mdnding for my cure undertaken 
by Oceanside Landeriale, Inc. 

ARTICLE IV 

BJEPJRESENTA'nONSAKD COVENANTC 

4-1 Owrwr's Reoreseataficms-
reeord 
_ ^ !und|f 
and antbority i 

Owner represeais and covenants that Q it is the exclusive 
nmy to euKr inM.tit 
^ mtfl^rigfat 

ly oaissiaay vstddi 

ter of tePiajaii^^ has 

(u^-has ncA-eng^ed in 
maierially effect the Premises or Oceanside Landeidale, Inc. CManagajability to operate the 
ID «*„, ^^ZTs. ̂ ijLj-!—., J J ^ J T ^ ^ S 3y «ffier sSeeme^snitor knyijiSB^Wh^trict or 

operating srSi^- ik^^Li,,^)- Le ̂ f^> xy2dJ,JJ^r' the I W v _ ^ 

4-2 Oceanside La^epdale. Inc^s Rayeseaiations- Oceanside Landerdale, h e regioesenJs 
and covenants that (i) it will be the exclusive manager and c ĵeratar of the Sfstanraatparsuant to 
this Agreemeat, sobjectto any foriher asagmnent^f iigb&; (ii) has fell right and authariiy to 
enter into this Agreement and that the person, executing the Agreeaieat on behalf of Oceanside 
Laudeidafe, Inc. has 4e authority to so execute; (iii) has not engaged in any acts, or caused any 
omissions, which mafcrially affect Owner with respect to the premises, and (iv) has not catered 
into any other agreement, oral or in •writing, which, restrict or negatively impacts its ability to 
enter into this Agnesmsnl or operation and management of fee Restanrant. 

43 Gmeral Represaafcaiicms- Jn addition to the foregoing, the following represeatations are 
hfireanmade: 

43.1 The parties acknowledge that Oceanside Lauderdale, Inc. has a snbstantial 
investmeat into the Restanrant, inclnding borh in the Agreement and in the renovations, 
raanageroenf and opeiation ofthe Restanrant, and that Oceanside Landerdale, Inc. { Manager ) is 

- 5 -
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materialiy and necessarily relying npon && representatioDS ofthe parties in order to make socb 
investment 

4.32 Where oral and/or vaittai consent of any party is required imdsr this or any 
other Agreeroeaf, suchcoaseat siiall not be nmeasonably withheld. The parties shall use their 
best efforts to work in a coopeiative manner as to the managemKsi and operation ofthe Premises, 
Tiki Bar and Restaurant. 

•4.33 Each party will lefiain fiom harassing disparagiag or affectag the 
repntanon of any oflrer party. 

•U.4 
respectlajiiByar 

Each jarty agrees to indemnify and hold hannless all other parties with 
pnrissicgis ofĵ aLparty-

1W Mp)J Mi 
fe" reraeseatsTm warranties thSTBiere are no State Xjcruor Ai 

Owfe-rejaeseatsTSd wananfies 
Bidding Code, Fire Code, Zoning Board and&r 

ect oi 3deBiad£Tdaie:Bs>/f1 

Me no Sate fciquar AnflKHity, 
^oM^smambei ing 

iCfi§^5b6ion of the 

u 
43.6 Owner lepneKjits that &ey have paid all srg ĵliers, vesadors and 

•distributcas tiaiougb the date af fell execution of this Agreement, and firrfher feat tbey have not 
placed any orders for same which reqnire cadi or delivery paymsnl by Oceanside Laudeidaie, 
Inc. due to nao-paymeol. hi the eveot of norM»iaphar«e with feis jHovision, Oceanside 
Lauderdale ina may oSet any payments made for ddivety as against obligations due to owner. 

4.3.7 Owner represents and warcanfies that a l ventilation, air ccmdrdoniDg, 
electrical- gas, tdeptoae, intemeJ, mechanical, sarmtetec, fire deiectknis^-stems, wbdows, doors, 
walls, roof and foundations are in good condibon and working order. Owns represents and 

systems, as well as, be monthly uffiity Hlls fox same. In fee event of nnn-compHance with this 
provision, Oceanside Laudesrdale, Inc. may offeet any paymesjts made isr repairs or oiilitiesas 
a^inst obhgations due to owner. 

4.4 Insurance- MANAGES, shall mahitain dniing the term ofthis A^eerassit atid arQ' 
exteasian thereof pubhc iiaWlrty insurance covering all.Bspects of MANAGER'S business 
operations, indnduag but not h'mitfid to coverage for valet paridng. it is acknowledged by the 
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parties thai MANAGER, may contract with an outside company to provide valet paddng services; 
in which case, said company shall provide insurance fer the valet paddng described herem. 

4.4.1 The Irrniis of Eability coverage for said policies shall be S 750,000.00 bodily injury or 
death per person and $ 750,000.00 per incident or occurrence. Owner to provide msarance fix 
property damage •with One Million ( S 1,000,000 ) Dollars coverage. 

442 The Manager shall deliver the policy or policies of such insurance or certificate thaeof 
to the Owner or owners' on site repcesentafive. 

property v&iiicbh 
policy limits of a miniriuim equal to the actnal cash value thereof 

0 
4.4.4 Brfeeveatoj ant-oyfi of the ifestaurant-by fire. 

wind stssm, hurricane or otber casualty, it shall be ths obhgatian of the Owner, at its sole cost 
and expense to reteM, replace andiefbinish, etc., including but not limited to flEequipnjsnt, 
structure, fumishiisgs and otherwise within one hundred twenty (120 ) days. 

4.43 All policies of insurance as requhsd hereonder shaU be carried wofh insurance companies 
who maintain no less than an A rating and are anthorized to do tasiness awiinsiiresjichiisfcsia 
the State of Fferida. 

ABUCLEV 

RIGHT OF FISST KEFDSAL 

5-1 Poichase of Ttfa" Bar- The owner hereby-grants Oceanside Landerdale, lac. an 
irrevocable right of first refiisal to scqcdns, manage, purchase, apstale or lease the "Tiki Bar "or 
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" Patio Bar * located aryacenl to die Beach at the rear building of the subjsct premises Whose 
street address is , Laoderdale-by-ihe-Sea, Florida. 

52 Bight to AcomiE- Upone^harion,esriylE3imifflhor^dEfanli,ori^ntlKbariiCTTOtey 
filing ofthe " lHa BET'S " cnrrent manager, Cfceanside Landerdaki bux. shaD have fee first right 
to acquire the managemeirt of the " ITki Bar " or " Patio Bar " desaibed above herdn, either by 
assigns or by separate AgieemeBt to he made between the parties. Ownar shall rot make or 
entertain any ofier to sell the " Tila Bar ", and management of same, withont first allowing 
Oceanside Lauderdale, Inc. a reasonable time to negotiate a purchase 

ARTICLE VI 

•under the" 

62 Assignment- This Agreemanl shall not be assigned wihout the consent of Owner, 
except that Oceanside Lauderdale, lac. may assign the Agreement to Angela DiPBato. 

63 No Thini party Bepeficiaries- No peison not an express party to this Agreement, or any 
assignee of such parly, is intended to be a third party bensfidaty haceof asr shall any ajchpersm 
otherwise have the right to OTibrce any proviacm hereof 

6.4 No Joint Ventnre- Noihing contained in this Agreeanenl shall be deemed to create an 
equitable interest, partneiship or joint ventqre among the parties. 

65 AmefKhnents- This Agreeaneof may not be changed, terminated or laodified orally or in 
any other maaaer othea: than by agreemeBf in wrifeig signed by all parties heeto, and arryatteaif* 
to do the same shall be anil and -void. 
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6.6 Headings- All headings herein are inserted only for convenience and ease of reference 
and are not to be considered in the construction or intespretation or any provision of this 
Agreement 

6.7 No "Wsryer- Neither the failure if any party to exercise any power or right given such 
party hereunder or to insist upon strict compliance by any other party -mih its obligations 
hereunder, nor any cnstomtxr practice of the parties at TOiance mth the terms of this Agreement, 
shall constituie a waiver of any party's rights to demand exact compliance with the terms ofthis 
Agreement 

6 8 Severance- If any one or more provisions contained in this Agreement shaU, for any 
^ respect such invalidrty, iliegality or 

.^uj^Joniflad neyef-oebl seflc rib.in this 
fe:fiaierf^xterjt4S^! i 

65 
be m 

beejiJpropfefiyreeeii 

srcosr QiinicstiQns gHipnsmder" bas-Agrefcmealt shall 
^)Mt«e&ofSvaytf^flally delivered; (a) 

three (3) days after the date mailed if sent certified or registeed ma3, letum receipt requested 
and postage prepaid; (iii) the day of ttansmission if fixed prior to 5:00 p-m. Eastern Standard 
time and a confinnaticHi sheet is obtained, or { iv ) the first bnsiness day aftsr Us dehvery of 
same (with paymeat of shipping costs) to a natkfflaHy recognized ovanigfal carrier (eg. Federal 
Espress ) and addressed to the parties at the following addresses: 

IftoOroer- 40SGO Woodward Avenue 

BloomSeld BEils, Michigan 4S304 

Jf TO Oresmstde Laudflrdale. hnc.-

2310 East Atlantk: Banlevard. fSnite 2061 

Pompano Beach. Florida 33062 

-10-
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Any party may change its address for the giving of notices under this Agreanent by 
delivering to foe oilier party tea (10) days' written notice of the changer of address. 
Notwithstanding the foregoing, any party may give notice of emergeacy situations, oraUy ( 

personally, by telephorje, er otherwise), by telecopy, telex, telegiarn or other method, provided 
thai the party giving such emergeacy notice shall confirm the same by written notice in 
accordance with secdon 6.9. 

6.10 Copies- Copies of this Agreemerat, so long as fully execoted, shall be deemed valid and 
binding in Eea of EH Original 

6.11 The following constitutes default under this Agreement 

6.11. fT 
feilure on 
thedefanli 

iftiiis, 
ariyiprm-

iymentTsfe 
given thirty (30) days from the date of te written demand. If any such de&nlt is not cared in 

r be frreSieiC^^lSSi^S^diS to care 

6.11.2 Nan-A&netary Breach - in the event of a non-monetary breach ofihis Agreemeait, fee 
feilnre on &e fart of ehhex party to perihnn aU of its oHigatians contained boran, o&sr than Jfae 
payment of money, fee defaulting party shall receive wriaenBOiice of saidbreadt The de&nlting 
party shaD have sixty (60) days form the date of receipt of said notice to core said beach. If any 
such defeuh is not cared in accordance hersewifh the non-defeuMng party sbal! than be fiee to 
easrdse legal remedies to core such default 

6.11.3 Terms of Essence- Every tenn of this Agreemertf shaUbe<teemedaiKi<xmstraedto 
be of the essence thereof and any breach shall be deemed and construed to be ofthe very 
substance of this Agreement aid the parties hereby consent to fee issuance of an Ordarto Show 
cause, iqjtmctioa or restaining order by any court of cQntpeten! jurisdictiott restoiniTtg any 
threatened breach or any contrnuing breach of any co venant imposed upon fbe parties herein. 
Said right of injunction gfiall be cnronfative to the other remedies mentioned herein. 

6.11.4 Aaomevs Fees- In the event it becomes necessary for eithar party to enforce the tenns 
contained herein, the prevailing party shall be eattfled to an award of all reasonable attorneys fees 
and costs incurred in the prosecution of any action. 
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6115 Venus- Thai in the event it becomes necessary to enforce or ccnsirae the provisions 
contained herein, the appsnpiiHie venne for said acdon shafl be a CDurt of fisnipetest jmsdictian 
located in Brcrcvard Conntv, Honda. 

JN WITNESS WHEREOF, the parties have executed tins Agreemeat as follows, and this 
Agreemeait shall be deemed effective as ofthe latest date of execution. 

Dated: ysi/e f OWNER; OCEAN 4660, IXC 

ame~ 
Title. Managing Member 

®FFB€D^L €©FY 
Dated. "l/rjfcr? OCEANSIDE LAUDERDALE, INC 

Name. 
T M K 

Br 
Name, 
Title; 

Presidrat 

Efflmeth A. Frank 

[ REMAINDER OF PAGE INIENUONAIXY HEFT BLANK ] 
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IN THE CIRCUIT COURT OF TEE 
SEVENTEENTH JUDICIAL 
CIRCUrr, IN AND FORBROWARD 
COUNTY, FLORIDA 

OCEANSIDE LAUDERDALE, INC., 
KENNEIH A. FRANK, and ANGELA DIPILATO 

Plaintiffe 

vs. 

OCEAN 4660, LLC., SHUTTERS ON THE OCEAN, 
LLC., BOUTIQUE HOTELS AMERICA, LLC., 
HANNA KARCHO, and REMO POLSELLI, 

Defendants 

CFN#110352462 
OR BK 48272 Pages 1346 - 1347 
RECORDED IQGS/H 03 46.31 PM 
BROWARD COUNTT CQMISSION 
DEPUTY CLERK 1012 

m, 2 Psges 

CASE NO.: CAGE 10-22268 (13) 

NOTICE OF LIS PENDENS 
: r < { - } 0 

.OS? Co 

cr 

TO DEFENDANTS OCEAN4660, LLC., SHUTTERS ON THE OCEAN, I2^.^0g[IQl5E 
HOTELS AMERICA, LLC, HANNAKARCHO, REMO POLSELIIAND ALL OSIERS WHOM 
IT MAY CONCERN: 

YOU ARE NOTIFIED OF THE FOLLOWING: 

(a) The Plamtiife have instituted this action against you seeking to establish and foreclose an 
equitable lien, and to establish a constructive trust with respect to the property described below. 

(b) The Plaintiffs in this action are: 

(1) OCEANSIDE LAUDERDALE, INC 
(2) KENNETH A. FRANK 
(3) ANGELA DIPILATO 

(c) The case nnmber of this action is as shown in the caption. 

(d) The property that is the subj ect matter ofihis action is in Broward County, Florida, and is 
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described as follows: 

Lots 11, 12, 13,14,15,16,17,18 and 19, in Block 10, and Lots 14,15,16 and 17, in Block 9, of 
LAUDERDALE BY THE SEA, according to the Plat thereof recorded in Plat Book 6, Page 2, ofthe 
Public Records ofBroward Coimty, Florida; ALSO all of that parcel ofland,if any, bounded on the West 
by the Easterly line of said Lots 14,15,16and 17, ofsaidBlock9, bounded on the East bythe Atlantic 
Ocean, bounded on the North by the North line of Lot 17 of said Block 9, extended Easterly to the 
Atlantic Ocean and bounded on the South by the South line of Lot 14 of said Block 9, extended 
Easterly to the Atlantic Ocean, said land fronting the Atlantic Ocean. 

Also know as 4658-4660 N. Ocean Drive, Lauderdale by the Sea, Florida 33308. 

Dated on ' Q j ^ day of Q finVU^ 2011. 

M 
WILLIAM WATSON TRICK, JR.,Esq 
Florida Bar No: 267104 
WILLIAM WATSON TRICK, JR., P.A, 
Attorney for the Plamtiff 
1216 E. Atlantic Boulevard, Suite 7 
Pompano Beach, FL 33060 
Telephone: 954-942-9774 

-.<^-K-S!F,S^£-£US 
end corr&Si cop^i^^5(si^iii#ia^feafe.®B'3,e!ferd 
and fitejjrtne dg^si^fcerescu:. 'C&j.h t ^ S ^ e W a r o ' 
Coarrty.Ttafea,; "f * v-«f Y~> A "V ' - ^ S ' I ?

 /^-
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